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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

GUIDANCE ENDODONTICS, LLC,
a New Mexico Limited Liability Company,

Plaintiff,
Vs. No. 08-CV-1101 JB/RLP
DENTSPLY INTERNATIONAL, INC.
a Delaware Business Corporation, and

TULSA DENTAL PRODUCTS, LLC,

Defendants, et al.

PLAINTIFF’'S MEMORANDUM OF LAW IN OPPOSITION TO
DENTSPLY/TDP’S MOTION FOR REMITTITUR, OR, IN THE ALTERNATIVE
FOR NEW TRIAL UNDER RULE 59 (Doc. 549)
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This is the fifth post-trial motion that Defendants, Dentsply International, Inc.
(“Dentsply”) and Tulsa Dental Products, LLC (“TDP”) (collectively, “Defendants”) have filed
challenging the jury’s verdict in favor of Plaintiff Guidance Endodontics, LLC (“Guidance” or
“Plaintiff”). They now attack the jury’s award of punitive and nominal damages as excessive
and seek remittitur or a new trial. As they have done from the outset of this case, Defendants
trivialize their behavior and argue that “the conduct at issue relates exclusively to
Dentsply/TDP’s failure to provide goods under a voluntarily entered contractual arrangement.”
Def. Motion for Remittitur, p. 6. This misleading characterization minimizes the import of the
evidence the jury heard during the fourteen days of trial, and the results of Defendants’ multi-
pronged and multi-year effort against Guidance.

This case is, at its heart, about a company that possesses monopoly power in the
endodontic marketplace, and that is engaged in a longstanding pattern and policy of
anticompetitive behavior, designed to foreclose competition and keep prices artificially high, so
that it can maintain its dominant market share and enjoy a 600% markup on the price of
endodontic products. When Guidance entered the market with a low-cost business model
delivering files and obturators at nearly half the price of Defendants’ comparable or identical
products, Defendants sought to destroy Guidance. They have largely succeeded, leaving
Guidance without a supplier, with little or no inventory, and with no money in the bank. Based
on the egregiousness of Defendants’ conduct, the jury’s punitive award is both appropriate and
constitutional.

The Court is permitted to and should uphold a ratio of up to 10 times the compensatory
verdict, although the applicable ratio in this case is, at most, 2 to 1 when the potential harm of

Defendants’ actions, prejudgment interest, and attorneys’ fees are considered. The jury heard
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evidence of Guidance’s damages as a result of Defendants’ conduct, including testimony of
expected revenues over the life on the contract in the $100 to $200 million range, and pre-
litigation “worse case scenario” profits of between $15 million and $22.8 million. In addition,
Dr. McDonald testified that there were additional unquantified components of damages beyond
the damages for lost sales of the V2 file to existing customers that he quantified. See infra,
§ I(B)(1)-(2). The Supreme Court permits the jury and Court to consider this potential harm
when assessing the reasonableness of punitive damages.

The jury’s $40 million punitive damages award is also the minimal amount needed to
deter Defendants. Defendants have reaped substantial benefits from their improper conduct,
spending relatively few dollars to sue and constrain competitors’ use of distributors. Although
they lost some market share in the last decade, Defendants have been able to maintain a 70-80%
market share and unrivaled revenues and profits. In the cost-benefit analysis of a monopolist, a
punitive damages award of less than $40 million would encourage, not deter, Defendants’
improper practices and policies. Even with a $40 million punitive award, Defendants will recoup
the jury’s award plus their litigation costs by virtue of not having to compete against Guidance.
See infra, § I(B)(5).

The jury’s verdict is fully supported by the evidence in the record and should be accorded
the utmost deference by this Court. Defendants” motion should thus be denied.

Summary of Facts Proved at Trial

Over the course of three weeks of trial, the jury saw and heard evidence showing that
Defendants have been engaged in a long-running, intentional, and malicious anticompetitive
scheme to eliminate competition, maintain market share, and keep the price of endodontic

products high, with Guidance as the most recent victim. Defendants’ own internal reports —
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written by the second highest-ranking executive at Dentsply, James Mosch — show that, for many
years, Defendants enjoyed 100% market share in the NiTi rotary file market, ostensibly due to
Defendants’ possession of certain intellectual property pertaining to the NiTi file manufacturing
process. Trial Exhibit (“TX”) 723B at 21405-06." However, the reports also confirm that
Defendants knew that their manufacturing patents were “not strong enough to fully protect
[their] market position.” Id. at 21406. See also TX 723M (recognizing that “the manufacturing
patent might be hard to win/prove”). Thus, when other competitors such as Sybron, Brasseler,
Tycom, and Moyco began entering the market, Defendants recognized that they would lose
market share if they did not take action.

To deal with the “competitive threats” to their market share, Defendants developed a

P19

“licensing strategy,” whereby, despite knowing that Defendants’ “patents are not strong enough
to fully protect [their] market position,” Defendants sued these emerging competitors for patent
infringement in order to force them into license agreements. See TX 723B at 21405. Indeed,
Bill Newell, TDP’s Vice President and General Manager, admitted that Defendants had sued
every endodontic competitor in North America, with the possible exception of “internet based
companies” he could not name. 9/25/09 Official Tr. 1130:23-1132:10.> Defendants required
two key components in all of the resulting license agreements: (1) the competitor was forced to
give up the use of distributors and sell directly to customers; and (2) the competitor had to pay a
$1.00 per file royalty to Defendants. TX 723B at 21406. As Defendants admitted in their
internal reports, this licensing strategy was successful for three reasons: (1) it “limited the
players in the NiTi segment;” (2) it “requir[ed] direct distribution (investment);” and (3) “the file

EAN 19

royalty limite[d] price strategies.” Id. at 21406-07. In other words, Defendants’ “sue and

! All Trial Exhibits referenced herein are attached hereto in Appendix A.

* All relevant excerpts from the trial transcripts are attached hereto as Appendix B.
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license” strategy successfully closed the NiTi file market to new entrants, who feared getting
sued for patent infringement by dental giant Dentsply, and artificially raised the price of files by
requiring that licensees pay a royalty to Dentsply and give up distribution, thereby incurring high
overhead and operating expenses to build and support a direct sales force.

In 2004, Guidance entered the endodontic market with its V-Taper file. As is their usual
practice, almost immediately Defendants began discussing “possible actions” against Guidance
(TX 60) because, as they recognized, “[i]f we allow these [competitors] to continue without any
action, it may open the doors for others to enter the market.” TX 764. However, it was not until
2006, when Guidance signed an exclusive distribution agreement with Patterson Dental, the
largest dental distribution company in the United States, that Defendants grew concerned about
the competitive threat from Guidance. In particular, the evidence shows that in early 2006,
Dentsply’s CEO and Chairman, Bret Wise, sent an email to Bill Newell and Jim Mosch
expressing concern about Guidance’s relationship with Patterson Dental. TX 723E. Newell
responded by commenting that he had “unfortunately ... heard this news.” Id. He further noted
that Guidance had “launched their file system last year ... selling direct,” and that “[t]his will get
interesting now with Patterson’s association with them.” Id.

As they had done with Sybron, Brasseler, Moyco, and Tycom, Defendants immediately
began preparing to sue Guidance for patent infringement. However, by this point, despite
Defendants’ “sue and license” strategy, their market share had declined from 100% to 80%. TX
723B at 21405. Thus, rather than sue Guidance with the goal of forcing it into a license
agreement, Defendants’ plan was to sue Guidance until it ran out of money and went out of
business, or force Guidance into a settlement whereby Defendants became Guidance’s exclusive

manufacturer. Defendants recognized that, as Guidance’s exclusive manufacturer, they would be
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able to control Guidance’s supply of product, and have access to information regarding
Guidance’s inventory, sales, and file design. Bill Newell said it best in an email to Mr. Wise and
Mr. Mosch: “[w]e believe we will find out very quickly whether [Guidance] feel[s] [it] can/will
fight or whether they’ll come to us asking for us to manufacture for them. We’ll get with Legal
on Monday and make sure we’re moving forward as planned.” TX 723E. See also TX 723H.

Although Defendants were eager to sue Guidance, they also recognized that their existing
patents were not strong enough to credibly sue Guidance for patent infringement. See, e.g., TX
723H (Newell writing to Addison apologizing for being “a pest” and stating that he “hope[s]
there hasn’t been any major change in our position or strategy” with respect to Guidance). Thus,
Defendants formed a shell company to covertly purchase the “Wong Patent,” which Defendants
acknowledge in writing was “substantially the ProTaper IP for the North American market.”
TX 723B at 21408; 9/24/09 Official Tr. (Addison) 959:9-960:18, 1022:20-1024:11.

The evidence shows that Defendants purchased the Wong patent for the sole purpose of
suing Guidance. For example, there were numerous emails in 2006 between Bill Newell, Jim
Mosch, and other Dentsply employees discussing topics such as purchasing the Wong patents
before “push[ing]” a lawsuit against Guidance” (TX 723L), “work[ing] the deal to get the Wong
patents,” and “pursu[ing] legal strategy re: Guidance/Patterson.” TX 7231. See also TX 723M
(email with subject “NiTi v. Guidance,” and discussing contacting Wong); 723B (internal report
noting “[w]e acquired the Wong patent,” which “opened the way for us to begin litigation against
Guidance and eliminate NiTi distribution by Patterson Dental”). See also 9/24/09 Official Tr.

(Addison) 1022:20-1024:11. The jury also heard evidence that Dentsply’s decision to sue

’ This admission shows that when Defendants were suing other competitors prior to 2006 for supposed patent
infringement of the ProTaper, they lacked confidence in their own intellectual property. The jury also heard about
the manner in which the Wong patent was acquired, including Defendants’ creation of a shell company to shield
their identity from the owners of the patent in order to purchase it for the bargain price of $120,000. 9/24/09
Official Tr. (Addison) 959:6-962:25.
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Guidance was not driven by legal or patent issues but by business exigencies. 9/24/09 Official
Tr. (Newell) 1067:5-11.

Once Defendants purchased the Wong patent, they filed a patent infringement suit against
Guidance before the International Trade Commission, attempting to block importation of
Guidance’s V-Taper file. Defendants spent eight months litigating this suit before abruptly
withdrawing it a mere two months before trial, and while Guidance’s counsel was on his way to
depose a key witness across the country. See 9/21/09 Official Tr. (Ginsberg) 166:5-170:7.
Defendants then re-filed the case in federal court in the Middle District of Pennsylvania. In 2007
alone, Guidance spent over $1 million in legal fees defending itself in the patent infringement
cases, in addition to $1.2 million in other operating expenses, as compared to only $1.7 million
in sales. See TX 89B at 24016-17; 9/21/09 Official Tr. (Van Der Geest) 279:18-280:23. In
2008, Guidance spent an additional $701,000 in legal fees in connection with litigation with
Defendants. 9/21/09 Official Tr. (Van Der Geest) 282:7-283:21.

Given the substantial amount of money that Guidance had spent in litigation with
Defendants, Guidance could not afford to go to trial in the second lawsuit, and was forced to
settle. As a result of the litigation, Guidance also had lost its manufacturer, Micro-Mega, whom
Defendants had also sued. Ultimately, the parties entered into the Manufacturing and Supply
Agreement (the “Supply Agreement”), pursuant to which Defendants became Guidance’s
exclusive manufacturer and supplier of endodontic products. TX 367. Specifically, Defendants
agreed to initially provide Guidance with four products: (1) obturators, which were repackaged
Dentsply obturators; (2) EndoTaper files; (3) V2 files; and (4) ovens. A key term in the

settlement, insisted upon by Defendants, was that Guidance give up any relationships with

979138-3



Case 1:08-cv-01101-JB-RLP Document 575 Filed 05/24/10 Page 8 of 36

distributors. See 9/22/09 Official Tr. (Rittenberry) 524:25-525:5; (Vanderslice) 539:10-540:19;
9/24/09 Official Tr. (Mosch) 927:13-931:13.

As Guidance’s exclusive manufacturer, Defendants were in a position of power, with
access to a broad array of useful information concerning Guidance’s sales projections and
inventory. However, as the evidence showed, Defendants did not anticipate that Guidance would
sell its obturators at a 50% discount compared to Defendants’ obturator, which was the same
product. Indeed, in this action, Defendants counter-sued Guidance for fraud on the theory that
Guidance had represented that it would have a large direct sales force — in other words, that
Guidance would have high overhead, and thus have to charge higher prices to recoup the cost
associated therewith. See 10/2/09 Official Tr. (Newell) 2755:12-2757:7.

In fact, the evidence showed that, almost immediately after the Supply Agreement was
signed, Newell began receiving emails from Defendants’ sales representatives expressing
concerns about selling against Guidance’s “half price” obturators. See TX 427, 463, 500, 547,
583. High-level management was also extremely concerned about the price that Guidance was
charging for its products. See, e.g., TX 422 (“A monster is loose. And Guidance Endo is the
monster”). Realizing that they could not compete with Guidance under these circumstances,
Defendants determined not only to breach the Supply Agreement by pretext, but also to put
Guidance out of business. Thus, within weeks, Defendants cut off the supply of obturators,
refused to manufacture the V2, conducted secret tests on the EndoTaper file while withholding it
from Guidance under false pretenses, disparaged Guidance to its customers, and embarked on a
nationwide campaign to take all of Guidance’s customers — all for the express purpose of driving

Guidance out of business, thereby eliminating a successful competitor.
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On September 25, 2008, Newell sent Guidance a letter announcing Defendants’ intention
to discontinue the supply of obturators to Guidance due to Guidance’s purported breaches of the
Supply Agreement. TX 729. Specifically, Defendants claimed that certain statements in
Guidance’s marketing materials violated the Supply Agreement’s marketing provisions, and
accused Guidance of disclosing that Defendants were manufacturing Guidance’s products, in
purported violation of the confidentiality provision. TX 367 at §§ 2.4, 9.1. Guidance
immediately took steps to cure these alleged violations, as it was contractually entitled to do. See
TX 367 at § 8.4. For example, Guidance revised its marketing materials to remove each of the
allegedly offensive statements. TX 575, 581. Despite these efforts, on October 14, 2008
Defendants discontinued the supply of obturators. TX 738.

Defendants’ unwillingness to accept Guidance’s curative efforts demonstrated to the jury
that Defendants’ grievances were insincere. Moreover, the evidence showed that Defendants had
no basis to believe that Guidance had engaged in any of the conduct described in the September
25 and October 14 letters. Indeed, the jury saw that it was not until November 24, 2008 — two
months after Newell’s first letter, and one month after the second — that Newell emailed his sales
force asking for evidence to corroborate the claims in his earlier letters. TX 642. The evidence
also showed that not a single sales representative responded with any evidence that Guidance had
in fact engaged in the conduct described in the letters. See, e.g., TX 623, 630, 633, 640, 642.
Moreover, the documentary evidence confirms the spuriousness of Defendants’ claims that
Guidance had breached the confidentiality provision of the Supply Agreement by disclosing that
Dentsply was manufacturing Guidance’s products. Numerous emails show that Defendants’ own

sales team recognized Guidance’s products as having been manufactured by Dentsply, and that
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Defendants anticipated everyone eventually becoming aware of that fact. See, e.g., TX 392, 454,
463,471, 490, 542B, 547.

Not content with depriving Guidance of its obturators, Defendants also interfered with
Guidance’s supply of the V2 file. They falsely claimed to need engineering drawings to
manufacture the V2 (TX 737), even though the evidence showed that Defendants had in fact had
already created such engineering drawings and had all of the necessary information to
manufacture it.* TX 508; 9/29/09 Official Tr. (Higgins) 1779:9-1780:22. Defendants then
informed Guidance that, even if engineering drawings were submitted, based on a typo in the
Supply Agreement they would only supply the V2 in sizes .15, .20, and .25, even though
Defendants had made prototypes in a full range of sizes and knew that it is not possible to
perform root canals with only these three sizes. TX 6; 9/23/09 Official Tr. (Goodis) 640:16-18.

The evidence also shows that Newell intentionally ignored Guidance’s requests that
Defendants ship the first order of EndoTaper files in time for an important trade show — despite
earlier promises to do so — in order to perform secret tests on them. See TX 459. At the time
that Newell was authorizing the secret tests, and Dr. Goodis was imploring Defendants to ship
the EndoTaper files to Guidance in time for the California Dental Show, Newell disingenuously

299

wrote to Dr. Goodis that “JCity will not be able to meet this ‘special request,”” but assured Dr.
Goodis that “JCity is making every effort to meet ... that date.” TX 459. Newell then made sure
that “nobody else responds” with different information. /d.

Even more egregiously, the evidence also shows that, two days prior to the testing,

Newell approved a memo to be sent to the entire Dentsply/TDP sales team containing numerous

false statements, such as how dangerous Guidance’s files were and how Dr. Goodis was a

* Of course, the jury also found that the Supply Agreement did not obligate Guidance to provide engineering
drawings for the V2 file. See Doc. 441.
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“desperate, misguided inventor” — all before the EndoTaper was even on the market. TX 481,
482, 487, 505; 9/30/09 Official Tr. (Rooney) 2161:10-23. He also wrote multiple emails to key
marketing and sales people in which he described the EndoTaper as “scary like a wood screw,”
“too dangerous,” and “aggressive.” TX 481, 487. The evidence also shows that Newell did not
have a shred of data to support those claims. See TX 505 (Newell approving memo and stating,
“let’s get this letter out now and then follow up with testing, quotes, science”). In fact, he first
asked for testing to be performed affer those statements were disseminated to the entire Dentsply
sales force. See TX 497. In fact, those test results showed that Guidance’s files performed better
than Dentsply’s files in two of three categories, and comparably in the third category (10/5/09
Rough Tr. (Littleton) pp. 234-45), but Newell never took any steps to recall or revise the
disparaging documents.

Finally, at the same time that Defendants ceased supplying products to Guidance,
Defendants’ sales team began telling Guidance customers that Guidance was no longer in
business and could no longer sell files, as part of an effort to take Guidance’s customers and
further ensure that Guidance went out of business. See 9/28/09 Official Tr. (Ferone) 1392:5-
1396:25; 9/29/09 Official Tr. (Bettes-Groves) 1918:14-1919:9; 9/30/09 Official Tr. (Ruggles)
1950:8-1957:5; 9/24/09 Official Tr. (Kratchman) 869:6-17; TX 722H (email to entire sales team,
proclaiming that “[a]s the result of recent litigation, Guidance files are off the market!!!!”).
Defendants then launched a series of promotions, such as the “Godfather” (also known as the
“Smack down program”) encouraging their sales team to “pull a gun” and “[u]nleash a massive
and overwhelming force” against Guidance, in order to “make Guidance part of endodontic

history.” See TX 2, 439, 441, 471, 509, 529, 665, 722], 722K.

10
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The jury heard evidence that all of this was done to Guidance as part of the pattern and
policy of anticompetitive behavior described in extensive detail in Trial Exhibits 723B, 723C,
and 766 — evidence that Defendants withheld from Guidance until the first week of trial.

The jury also heard evidence that Defendants flourished as a result of these
anticompetitive tactics. Defendants continue to maintain their stranglehold over the NiTi rotary
file and obturator markets, and continue to be able to charge double the prices that Guidance had
charged for the same products. Defendants know the expense and time delays provided by
litigation, and, even where they lose big (as here), they continue to file motion after post-trial
motion and mire Guidance in litigation. Meanwhile, they have profited substantially from their
behavior by virtue of not having to compete against Guidance. Far beyond the pale of a simple
breach of contract, Defendants’ unfair practices and anticompetitive behavior were characterized
by lies, pretext, and bullying from Defendants’ highest levels of management implementing
Defendants’ core business philosophy.

Argument

I. THE PUNITIVE DAMAGES AWARD IS CONSTITUTIONAL

The United States Supreme Court has instructed courts reviewing punitive damages
awards to consider three guideposts: (1) the degree of reprehensibility of the defendant's
misconduct; (2) the disparity between the actual or potential harm suffered by the plaintiff and
the punitive damages award; and (3) the difference between the punitive damages awarded by
the jury and the civil or criminal penalties authorized or imposed in comparable cases. State
Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 418, 123 S.Ct. 1513, 1520, 155 L.Ed.2d
585 (2003); BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 575, 583, 116 S.Ct. 1589, 1598, 1603,

134 L.Ed.2d 809 (1996). See also Applied Capital, Inc. v. Gibson, No. CIV 05-0098, 2008 WL

11
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4821336 at *9 (D.N.M. May 28, 2008) (Browning, J.). All three of these factors compel denial
of Defendants’ motion.’

A. The Jury Had Ample Evidence That Dentsply/TDP’s Misconduct Towards
Guidance Was Highly Reprehensible

The Supreme Court has concluded that “the most important indicium of the
reasonableness of a punitive damages award is the degree of reprehensibility of the defendant’s
conduct.” State Farm, 538 U.S. at 419, 123 S.Ct. at 1521, quoting BMW, 517 U.S. at 575, 116
S.Ct. at 1599. See also Chavarria v. Fleetwood Retail Corporation, 2006-NMSC-046, § 37, 140
N.M. 478, 143 P.3d 717. In an economic harm case, the three most important factors for a court
to consider in determining the reprehensibility of a defendant’s conduct are (1) whether “the
target of the conduct had financial vulnerability;” (2) whether “the conduct involved repeated
actions or was an isolated incident;” and (3) whether “the harm was the result of intentional
malice, trickery, or deceit, or mere accident.” b State Farm, 538 U.S. at 419, 123 S.Ct. at 1521,
citing BMW, 517 U.S. at 576-77, 116 S.Ct. at 1589. See also BMW, 517 U.S. at 576, 116 S.Ct. at
1599 (“infliction of economic injury, especially when done intentionally through affirmative acts
of misconduct, or when the target is financially vulnerable, can warrant a substantial penalty”);
Chicago Title Ins. Co. v. Magnuson, 487 F.3d 985, 999 (6th Cir. 2007) (where harm is

“economic, not physical” then “primary considerations” are the victim’s “financial

> Guidance does not dispute that Delaware state law replicates federal law, and respectfully submits that, whether
analyzed under federal or state law, the $40 million punitive damages award is constitutionally permissible and
necessary to deter Defendants.

% The Supreme Court has never endorsed Defendants’ view that the questions of whether the defendant’s action
caused physical harm or endangered health and safety “typically predominate a court’s analysis of a punitive
damages award.” See Def. Motion for Remittitur, p. 6 (Doc. 549). Rather, the Supreme Court has stated that “[t]he
existence of any one of the[] [five] factors weighing in favor of a plaintiff may not be sufficient to sustain a punitive
damages award; and the absence of all of them renders any award suspect.” State Farm, 538 U.S. at 419, 123 S.Ct.
at 1521.

12
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vulnerability,” whether the defendant’s “conduct was repeated,” and the “culpability” of the
defendant’s actions).

Analysis of these factors demonstrates that Defendants’ conduct was highly
reprehensible. The jury heard copious evidence that Defendants inflicted serious economic harm
on a financially vulnerable target, and they did so intentionally and maliciously through repeated
affirmative acts of misconduct. Under these circumstances, its punitive award, while subject to
Constitutional review, is entitled to deference. See Willow Inn Inc. v. Pub. Serv. Mut. Ins. Co.,
399 F.3d 224, 231 (3d Cir. 2005) (where jury’s punitive damage award is free of irrationality,
passion and prejudice, trial court should not substitute its own view of the appropriate amount of
punitive damages).

1. Defendants Exploited Guidance’s Financial Vulnerability

As argued by Defendants at trial, Guidance was a fledgling company that had never
operated at a profit. See 9/21/09 Official Tr. (Van Der Geest) 309:4-7. As repeatedly pointed
out by Defendants, Guidance spent more money on legal fees than it ever had on operating costs.
See Id. at 280:1-284:11. Defendants understandably avoid discussing Guidance’s financial
vulnerability, because if they did so, they would also have to credit for it. Instead, they argue
that their conduct is not reprehensible because Dr. Goodis purportedly earns a high annual
income. While it may be true that Guidance only continues to exist as a result of Dr. Goodis’
dogged determination and national reputation, Dr. Goodis was not the “target” of the conduct
proven by Guidance at trial. Defendants’ conduct was aimed at eliminating Guidance as a
competitor. Dr. Goodis was not obligated to support Guidance with his hard-earned income

from his practice. With hindsight, it is clear that the fact that Dr. Goodis invested several million

13
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dollars in Guidance from his own pocket is the only reason that the company was able to make it
to trial. See 9/21/09 Official Tr. (Goodis) 161:1-9; (Van Der Geest) 281:21-282:6.

Indeed, not only have Defendants at all times been aware of Guidance’s financial
vulnerability, they expressly used it to their advantage. With total assets of approximately $2.8
billion, gross profit of over $1.1 billion, and over $204 million of cash on hand (TX 704, p. 23),
a few million dollars in litigation costs is a drop in the bucket for Dentsply. However,
Defendants knew that Guidance would be forced to settle or risk going out of business from the
weight of the litigation costs. Similarly, when Defendants breached the Supply Agreement, they
knew that Guidance likely could not afford to start over again with another manufacturer, or to
litigate again with Defendants to regain its supply of products.” See Mathias v. Accor Econ.
Lodging, Inc., 347 F.3d 672, 677 (7th Cir. 2003) (Posner, J.) (holding that higher punitive
damages award was justified where defendant used its $1.6 billion net worth to “mount an
extremely aggressive defense ... to make litigating against it very costly”).

2. Defendants’ Conduct Involved Repeated Actions

The repetitive nature of Defendants’ conduct to protect market share and profit margins
and to eliminate competition cannot be denied. Defendants have been involved in a plan to
constrain third-party competitors for more than a decade, and have targeted guidance since at
least 2006. They repeatedly forced litigation with Guidance advocating unsustainable positions,

whether by suing Guidance on spurious claims of patent infringement, or by committing

7 Indeed, Defendants continued to exploit Guidance’s financial vulnerability throughout this case. As more fully
explained in Plaintiffs’ Motion for Discovery Sanctions (Doc. 449) and Plaintiff’s Motion for an Award of
Attorneys’ Fees and Expenses (Doc. 551), Defendants forced Guidance to incur significantly greater legal costs than
were required by refusing to cooperate during discovery, repeatedly making frivolous objections and arguments, and
generally requiring a significant amount of motion practice and other avoidable tasks, threatening Guidance’s ability
to continue this lawsuit. See Doc. 449, 536 (noting that “Defendants did not comply with the letter and spirit of the
discovery rules and law,” by “over-redact[ing] documents,” making unsustainable assertions of privilege, and
making discovery difficult “by requiring that everything be done by motions and orders”).

14
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egregious breaches for pretextual reasons that forced Guidance to sue them. Similarly, they
relentlessly interfered with Guidance’s business by, among other things, (1) cutting off the
supply of obturators based on false claims that Guidance had breached the Supply Agreement;
(2) refusing to manufacture the V2 due to a purported need for engineering drawings, even
though Defendants already had such drawings in their possession; (3) delaying shipment of the
EndoTaper in order to perform secret tests and deprive Guidance of its product for an important
trade show; and (4) making multiple misrepresentations to Guidance’s customers about the
safety of Guidance’s files as well as Guidance’s viability as a company and ability to sell files,
all while embarking on a promotional campaign to target and take all of Guidance’s customers.
All of this conduct took place over the course of several years and is a far cry from the kind of
“single instance” conduct that weighs against reprehensibility. Compare Craig Outdoor
Advertising, Inc. v. Viacom Outdoor, Inc., 528 F.3d 1001, 1020-21 (8th Cir. 2008) (upholding 8

13

to 1 ratio based, in part, on defendant’s “particularly egregious” conduct, “characterized as it was
by repeated trickery and deceit”) to Morgan v. New York Life Ins. Co., 559 F.3d 425, 441 (6th
Cir. 2009) (ordering remittitur because, among other things, case concerned a single instance of
age discrimination).

Moreover, as shown above, the jury heard evidence demonstrating that Defendants have
been involved in substantially similar conduct with other competitors in the endodontic market
for years. Defendants have repeatedly sued competitors for patent infringement in order to force
those competitors into disadvantageous agreements that allow Defendants to limit the entrants
into the market and maintain high prices for endodontic products. Multiple strategic reports

written by Jim Mosch himself reflect that it is Defendants’ policy to engage in such conduct,

suggesting that Defendants are likely to continue these practices if not adequately deterred.
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3. Defendants Intentionally And Maliciously, And Through Trickery
And Deceit, Caused Harm To Guidance

The jury concluded that the economic harm in this case was the result of malice, trickery,
or deceit, and the Defendants do not deny it. Def. Motion for Remittitur, p. 8. Instead,
Defendants established precedent by arguing that a finding of intent and malice is “tautological”
(Def. Motion for Remittitur, p. 8), essentially positing that State Farm’s intent and malice factor
is meaningless. Lest there be any doubt that these are important factors in a court’s
consideration of a defendant’s reprehensibility, in Exxon Shipping Co. v. Baker, 128 S.Ct. 2605,
2621-22 (2008) (Souter, J.), the Supreme Court expressly held that higher punitive awards are
appropriate for intentional or malicious conduct, as opposed to merely reckless or negligent
conduct:

Under the umbrellas of punishment and its aim of deterrence, degrees of relative

blameworthiness are apparent. Reckless conduct is not intentional or malicious,

nor is it necessarily callous toward the risk of harming others, as opposed to

unheedful of it .... Action taken or omitted in order to augment profit represents

an enhanced degree of punishable culpability, as of course does willful or
malicious action, taken with a purpose to injure.

(emphasis added).

Here, there can be no doubt that every lawsuit, every licensing agreement, and all of
Defendants’ actions vis-a-vis Guidance were part of an intentional, deceitful, and malicious plan
to use their market power to protect its sinecure. As described above, Defendants sued Guidance
to force it into the Supply Agreement, which rendered Guidance wholly dependent on
Defendants. Almost immediately, Defendants conjured duplicitous reasons for repudiating that
agreement, not because, as they claimed, they believed that Guidance had violated that
agreement, but rather because they learned of Guidance’s low-cost strategy and feared loss of
substantial market share. These actions threatened Guidance’s very existence, as well as the jobs
of Guidance’s employees — John Ferone, Sharon Bettes-Groves, Debra Ruggles, Delphine
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Ruggles, and Amanda Ruggles. It has also cost jobs to the thirty to forty individuals that Dr.
Goodis anticipated hiring if Guidance had been allowed to fairly compete. See 9/21/09 Official
Tr. (Goodis) 158:24-159:1.

Thus, in view of the combination of (a) Defendants’ wielding of monopolistic power to
cause serious economic harm to Guidance, other competitors, and the endodontic market in
general; (b) Guidance’s financial vulnerability; (c) the repetitive nature of Defendants’ actions;
and (d) the intentional, deceitful, and malicious character of Defendants’ actions, the jury was
entitled to conclude that Defendants’ conduct was extremely reprehensible, and, accordingly,
the punitive damage award is easily warranted.® See Chavarria, 2006-NMSC-046, at Y 37-38
(defendant’s “truly reprehensible behavior,” including “repeated and deceitful actions” as well as
plaintiffs’ vulnerability, justified punitive to economic damage ratio of almost 14:1).

B. The Ratio Of The Punitive Damages Award To The Actual And Potential

Damages Resulting To Guidance From The Misconduct Of Dentsply/TDP In

Issue Is Not Constitutionally Disproportionate And Is Necessary To
Adequately Deter Defendants From Repeating This Behavior

The second guidepost in a court’s evaluation of an award of punitive damages is “the
disparity between the actual or potential harm suffered by the plaintiff and the punitive damages
award.” State Farm, 538 U.S. at 418, 123 S.Ct. at 1520.

On October 9, 2009, the jury awarded Guidance $40 million in punitive damages, $4.08
million in actual economic damages, and $200,000 in nominal damages. See Doc. 441. As

discussed below, for purposes of the constitutional analysis, the Court must consider the

¥ None of cases cited by Defendants supports remittitur, as they are all easily distinguished. For example, in Inter
Medical Supplies, Ltd. v. EBI Medical Systems, Inc., 181 F.3d 446, 468-69 (3d Cir. 1999), a case never cited by a
reported decision in any of the Tenth Circuit’s courts, the Third Circuit remitted $50 million in punitive damages to
$1 million based its decision on several factors not present here, namely the large compensatory damage award ($48
million); the fact that the plaintiff was in no way weak or financially vulnerable; and the fact that the damages were
easily calculable. Id. at 467-69. It should also be noted that the radical remittitur to $1 million in punitive damages
resulted in a ferocious dissenting opinion. /d. at 471.
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potential harm to Guidance not reflected in the award of actual damages, as well as attorneys’
fees and pre-judgment interest that will ultimately be paid as part of the judgment and that are
compensatory in nature. The Court must also consider the size of the punitive award necessary
to deter Defendants from continuing to do business through unlawful, anticompetitive means.

1. The Court Should Consider The Potential Harm Of Defendants’
Actions

The Supreme Court has made clear that one of the relevant considerations in the ratio
analysis is “the harm likely to result from the defendant’s conduct as well as the harm that has
actually occurred.” BMW, 517 U.S. at 581, 116 S.Ct. at 1602. See also TXO Production Corp.
v. Alliance Resources Corp., 509 U.S. 443,453, 113 S.Ct. 2711, 2718, 125 L.Ed.2d 366 (1993)
(holding that it is appropriate to consider “the potential harm that [the defendant’s] actions could
have caused”). Thus, the Supreme Court has “eschewed an approach that concentrates entirely
on the relationship between actual and punitive damages. It is appropriate to consider the
magnitude of the potential harm that the defendant’s conduct would have caused to its intended
victim if the wrongful plan had succeeded, as well as the possible harm to other victims that
might have resulted if similar future behavior were not deterred.” Id. at 460-61, 113 S.Ct. at
2721-22 (comparing $10 million punitive damages award to between $1 and $8 million in
royalties that plaintiff would have lost had defendant’s plan succeeded). See also Continental,
101 F.3d at 643; United Phosphorous, Ltd. v. Midland Fumigant, Inc., 205 F.3d 1219, 1231 (10th
Cir. 2000); Winkler v. Petersilie, 124 Fed. Appx. 925, 938 (6™ Cir. 2005).

The $4.08 million award was awarded to compensate Guidance for one narrow category
of damages that Guidance was permitted to present to the jury — lost sales of the V2 to existing
customers of Guidance’s V-Taper file. See 9/29/09 Official Tr. (McDonald) 1841:23-1842:5.

Dr. Brian McDonald, however, made clear at trial that there are other components of economic
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damages suffered by Guidance, such as (1) “a loss of profits on the sale of the V2 file to new
customers of Guidance;” (2) “lost profits on the sales of the EndoTaper file ... if [the Supply
Agreement] were discontinued;” (3) “lost profits on the lost sales of the single-use obturators;
and (4) other damages associated with a loss of the market share [Guidance] might have obtained
in the endodontic market for the nickel-titanium rotary file and the single-use obturators.” Id. at
1842:6-23. Similarly, the $4.08 million award does not take into account any economic damages
for lost EndoTaper sales due to Defendants’ delays in shipping product or false statements about
Guidance’s inability to sell files, or lost sales from the remainder of the products that Guidance
was entitled to under § 4.5 of the Supply Agreement. Nor does the $4.08 million award take into
account prejudgment interest and attorneys’ fees, both of which are properly considered part of
Guidance’s compensatory damage award.

Dr. Goodis testified at trial that his plan was to grow Guidance over the seven years of
the Supply Agreement into a company with $100 to $200 million in annual sales. 9/21/09
Official Tr. 158:23-159:1. According to Dr. Goodis, he expected to capture approximately 50%
of the $40 million market for thermal filling obturators. Guidance’s price point for obturators is
approximately one-half of Defendants’ price point for the identical product. 9/28/09 Official Tr.
(Ferone) 1391:1-3. Thus, while 50% of the obturator market is $20 million in revenue for
Defendants, it totals $10 million per year in obturator sales for Guidance. 9/22/09 Official Tr.
389:24-390:4, 395:8-396:2. Dr. Goodis also expected to capture approximately 5% of the $100
million market for NiTi rotary files, for a total of $5 million per year in lost NiTi rotary file sales
to Defendants, and between $2.5 million and $3.25 million in sales for Guidance, given the price
point for Guidance files at between 35% to 50% less than Defendants’ prices for comparable

products. 9/23/09 Official Tr. 653:22-655:8.
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Similarly, the jury saw evidence that Dr. Goodis and Mr. Ferone, Guidance’s National
Sales Manager, entered into a profit sharing agreement at the outset of the Supply Agreement,
which set sales thresholds at $3 million in 2009; $4 million in 2010; $4.75 million in 2011; $5.5
million in 2012; $6.25 million in 2013; $7 million in 2014; and $7.5 million in 2015, for a total
of $38 million over the seven-year term of the Supply Agreement. 9/28/09 Official Tr. 1375:13-
1378:12. Mr. Ferone further testified that those projections were conservative, because they
represented the minimum targets that Guidance had to achieve in order for Mr. Ferone to keep
his job. Id. at 1379:1-7. Mr. Ferone, Dr. Goodis, and Guidance’s accountant all expected the
actual revenue for the company to be two to three times greater than the $38 million in the profit
sharing agreement. Id. at 1378:13-24. Thus, Mr. Ferone concluded that the expected revenues
over the life of the Supply Agreement were, conservatively, approximately $76 million to $114
million. /d. at 1380:1-20. Deducting general and administrative costs, as well as the cost to
purchase finished product from Defendants, Mr. Ferone concluded that Guidance’s profit margin
was approximately 20% and expected Guidance’s profits over the life of the Supply Agreement
to have been between $15 million and $22.8 million. /d. at 1432:14-1433:13.

The jury also heard other testimony about the potential for growth in Guidance’s
customer base. For example, defense witness Dr. William Henson testified that price is a “very,
very important factor” to a dentist in selecting a file; that dentists are “cheap;” and that they will
at least “try” a file priced 50% less. 9/28/09 Official Tr. 1576:20-1577:1, 1582:16-1583:5,
1589:1-19. Moreover, Dr. McDonald testified that in his opinion, when faced with a
“significantly lower” price for files or obturators, dentists will buy from Guidance at a lower

price rather than from another higher-priced competitor. 9/29/09 Official Tr. 1870:22-1871:4.
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Finally, consideration of potential harm is consistent with Supreme Court’s observations
that ratios higher than single digits can be justified where the wrongdoing or the resultant injury
are hard to detect. See Exxon, 128 S.Ct. at 2622; BMW, 517 U.S. at 582, 116 S.Ct. at 1602;
Mathias, 347 F.3d at 677. Here, the wrongdoing of this monopolist would not have been
detected had Guidance not persevered through three expensive lawsuits, and it is likely that
Guidance has not discovered the full extent of the wrongdoing perpetrated by Defendants, given
Defendants’ persistent efforts to disguise their plans and even prevent Guidance from
discovering the truth during the litigation, such as by withholding evidence until mid-trial, or not
producing it at all. See generally Doc. 449. Moreover, Guidance’s injuries include profits for
the sale of new products to new customers, and are easy to conceptualize but difficult to
quantify. See, e.g., Doc. 31 at p. 18-21 (holding that Guidance was likely to suffer irreparable
harm if Defendants did not resume supplying obturators due to difficulty in computing damages
flowing from, among other things, loss of customer goodwill, loss of opportunity to distribute a
unique product, diminished competitive position, and loss of customers); Chavarria, 2006-
NMSC-046, at 99 37-38 (upholding ratio of 14:1 in light of “intangible nature of the harm that
Plaintiffs suffered”). Indeed, even Dentsply quantified its “goodwill and other intangibles” as
being worth over $1.38 billion in 2008. TX 704, at p. 23.

While the jury was not permitted to award compensatory damages for many of these
losses, the Supreme Court’s jurisprudence allows consideration of this potential harm for
purposes of awarding punitive damages. Thus, taking into account the potential harm to
Guidance that Defendants’ actions could have caused, which, based on the trial testimony,
amounts to at least $15 million to $22.8 million, the ratio of punitive to economic damages in

this case is, at most, between 2.67 to 1, and 1.75to 1.
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2. The Court Should Consider Attorneys’ Fees And Prejudgment
Interest As Part Of The Compensatory Damages Award

Both the case law and the public policy underlying the New Mexico Unfair Practices Act
(“UPA”) make clear that an award of attorneys’ fees under the UPA is considered compensatory.
The UPA provides that attorneys’ fees and costs shall be awarded to the prevailing party. See
NMSA 1978, § 57-12-10(C). In In re Keenan, No. 13-05-21229, 2010 WL 780098, at *3
(Bankr. D.N.M. Mar. 2, 2010), the court made clear that, because an award of attorneys’ fees is
mandatory under the UPA, and does not depend on the degree of culpability of the defendant,
“the attorney fees portion of the judgment represents compensatory damages that should be
allowed in full.” The court further observed that this holding comports with the purpose of both
the UPA and consumer protection acts in general. Id.

Although the Tenth Circuit has not directly addressed the issue of whether a
compensatory award of attorneys’ fees should be part of the ratio analysis, the Third and
Eleventh Circuits have. See, e.g., Willow Inn, Inc. v. Public Service Mut. Ins. Co., 399 F.3d 224,
237 (3d Cir. 2005) (attorneys’ fees and costs included in ratio analysis); Action Marine, Inc. v.
Continental Carbon, Inc., 481 F.3d 1302, 1321 (11th Cir. 2007) (where award of attorney fees is
compensatory in nature, amount of fees should be included in the ratio analysis); Jurinko v. The
Medical Protective Co., Nos. 06-3519, 06-3666, 305 Fed.Appx. 13, n 16 (3d Cir. 2008)
(including attorneys’ fees and costs as part of compensatory damages for purposes of ratio
analysis).

Decisional law also makes clear that prejudgment interest is properly considered as part
of the prevailing plaintiff’s compensatory award. See, e.g., Cambio Health Solutions, LLC v.
Reardon, 234 Fed.Appx. 331, 339 (6th Cir. 2007) (calculating ratio with prejudgment interest

included in denominator); James v. Coors Brewing Co., 73 F.Supp.2d 1250, 1255 (D.Colo.
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1999) (concluding that “prejudgment interest is appropriately calculated into the ‘actual

29

damages’” for purposes of ratio analysis).

Here, Guidance is entitled to $3,504,078.64 in attorneys’ fees and expenses through
March 31, 2010, or such other amount as the Court may approve. Doc. 552, Ex. 1. Guidance
will also receive an attorneys’ fee award for professional services rendered beginning April 1,
2010 through the final appeal. Guidance is also entitled to $41,515.10 in prejudgment interest.
See Doc. 441. Thus, adding prejudgment interest and attorneys’ fees to the jury’s compensatory
award of $4.08 million, the ratio of punitive to economic damages in this case is approximately 5
to 1. Adding in the potential harm discussed supra of between $15 and $22.8 million, the ratio is

between approximately 2 to 1, and 1.5 to 1.

3. The Ratio of Punitive To Compensatory Damages Is Well Within
Constitutional Limits

The ratio of punitive to economic damages in this case is between 1.5 to 1, and 2 to 1,
when potential harm, prejudgment interest, and attorneys’ fees and expenses are factored in. The
Supreme Court has expressly held that a 10 to 1 ratio of punitive to economic damages is
constitutional. See TXO, 509 U.S. at 472, 113 S.Ct. at 2727 (“a 10-to-1 ratio between punitive
damages and the potential harm of petitioner’s conduct passes muster ....”); BMW, 517 U.S. at
581, 116 S.Ct. at 1602 (based on precedent, relevant ratio is likely “not more than 10 to 17);
Continental, 101 F.3d at 639-40 (stating that, from BMW, “we surmise that in economic injury
cases if the damages are significant and the injury not hard to detect, the ratio of punitive
damages to the harm [both actual and potential] generally cannot exceed a ten to one ratio”);
FDIC v. Hamilton, 122 F.3d 854, 861 (10th Cir. 1997) (explaining that in economic injury cases
where damages are not hard to detect, a ratio of 10:1 is appropriate); Applied Capital, 2008 WL

4821336 at *22 (recognizing that the Supreme Court of New Mexico has upheld, in post-BMW

23
979138-3



Case 1:08-cv-01101-JB-RLP Document 575 Filed 05/24/10 Page 25 of 36

decisions, ratios of punitive damages to compensatory damages of 8 to 1, 3% to 1, and 7.4 to 1).
Moreover, the Supreme Court has held that higher ratios may also be justified depending on the
particular facts of a case. See State Farm, 538 U.S. at 425, 123 S.Ct. at 1524 (noting that
Supreme Court has declined to “impose a bright-line ratio which a punitive damages award
cannot exceed,” and that “ratios greater than those we have previously upheld may comport with
due process where a particular egregious act has resulted in only a small amount of economic
damages.”’

4. A 1 to 1 Ratio Is Not Warranted By The Applicable Law Or Facts

Defendants repeatedly argue that because compensatory damages in this case were
“substantial,” a 1:1 ratio is appropriate. This argument is meritless. First, while Defendants
argue as if State Farm had set forth a 1:1 ratio as a firm and unyielding upper limit, State Farm
itself stresses that “there are no rigid benchmarks that a punitive damages award may not
surpass’” and it merely recognizes that a 1:1 ratio may be appropriate in some cases, but that the
ultimate determination is highly fact-specific. 538 U.S. at 425 (while punitive award “perhaps”
equal to compensatory damages “can reach the outer limit” in some cases, “[t]he precise award
in any case, of course, must be based upon the facts and circumstances of the defendant’s
conduct and the harm to the plaintiff”) (emphasis added).

Second, while Defendants rely on a variety of cases from other circuits that are easily

distinguished,'® they fail to discuss the only case where the Supreme Court has discussed the sort

? Although Defendants repeatedly cite Continental, a post-BMW decision of the Tenth Circuit, to emphasize that the
Court there remitted the punitive damages award from $30 million to $6 million, Defendants fail to disclose that the
Continental ratio of punitive to compensatory damages was over 20 to 1. Continental, 101 F.3d at 643. There, the
court concluded that the plaintiff had suffered approximately $269,999 in compensatory damages, plus an additional
$769,895 in potential damages, for a total of approximately $1 million in combined actual and potential losses. Id.
at 640.

10 See, e.g, Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594, 603 (8th Cir. 2005) (no intent or malice);
Jurinko v. Medical Protective Co., 305 Fed. App’x 13, *28-*29 (3d Cir. 2008) (no intent to harm and compensatory
damages easily measured); Bach v. First Union Nat’l Bank, 486 F.3d 150, 155 (6th Cir. 2007) (no repeated acts of

24
979138-3



Case 1:08-cv-01101-JB-RLP Document 575 Filed 05/24/10 Page 26 of 36

of case it had in mind when it posited that a 1:1 ratio could be appropriate in some cases. In
Exxon Shipping, 128 S.Ct. at 2633, the Court explained that a 1:1 ratio may be appropriate in
cases “with no earmarks of exceptional blameworthiness” such as cases “without intentional or
malicious conduct and without behavior driven primarily by desire for gain,” and cases “without
the modest economic harm or odds of detection that have opened the door to higher awards.”
Here, as described above, all of the “earmarks of exceptional blameworthiness” that
would justify a ratio greater than 1 to 1 are present. First, Defendants admit that the jury
concluded that the economic harm in this case was the result of malice, trickery, or deceit. Def.
Motion for Remittitur, p. 8. Second, all of the evidence shows that Defendants’ conduct was
driven exclusively by a desire for gain, i.e., to protect their market share and profit margins, and
to deny the end user comparable products at significantly lower prices. Third, the true extent of
Defendants’ anticompetitive scheme went undetected for many years due to the nature of
Defendants’ wrongdoing and their persistent efforts to disguise their behavior. Unlike a case in
which the defendant’s negligence caused 10.8 million gallons of crude oil to spill into the ocean
(see Exxon, 128 S.Ct. at 2612), here, Defendants have been engaged in a long-running
anticompetitive scheme that went undetected for many years, and which Defendants went to
great lengths to conceal. Indeed, Defendants never disclosed that their contract berach was
motivated by Guidance’s price point for files and obturators. They also intentionally withheld

clearly relevant evidence — the internal reports outlining their scheme — until the first week of

misconduct and no intentional malice); Thomas v. Istar Financial, Inc., 508 F.Supp.2d 252 (S.D.N.Y. 2007) (no
intent to harm, and weak evidence of culpability); Mendez-Matos v. Municipality of Guaynabo, 557 F.3d 36, 54 (1st
Cir. 2009) (no financial vulnerability, repeated acts, or intentional malice or deceit); Zakre v. Norddeutsche
Landesbank Girozentrale, 541 F.Supp.2d 555, 565 (S.D.N.Y. 2008) (no financial vulnerability and comparable
penalties were low); Park v. Mobil Oil Guam, Inc., No. CVA03-001, 2004 WL 2595987 (Guam Terr. Nov. 16,
2004) (no financial vulnerability, no repeated acts, and harm easily calculated); Chicago Title Ins. Corp. v.
Magnuson, 487 F.3d 985 (6th Cir. 2007) (only one reprehensibility factor present).
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trial (in spite of multiple Court orders), as part of their plan to conceal their conduct. See TX
723B, 723C, 766.

Rejection of a 1 to 1 ratio is further supported by Eden Electrical, Ltd. v. Amana Co., 370
F.3d 824, 829 (8th Cir. 2004), a case where the Eighth Circuit affirmed a 4.5 to 1 ratio for

' In that

actions that were substantially less reprehensible than Defendants’ actions in this case.'
case, Amana had signed a contract with Eden to make Eden the exclusive distributor of its
products in Israel. Id. at 826. Unknown to Eden, Amana’s intent (as plotted by its highest
management) was to get rid of $2.4 million in inventory that it regarded as “junk,” and “evinced
an intent to “f***” and “kill” the plaintiff. /d. at 828. After Eden paid for the inventory, Amana
abruptly terminated the distributor agreement with no explanation, only seventy-seven days after
signing it. Id. at 827.

Here, Defendants’ conduct is far more reprehensible than the conduct in Eden. For
example, Eden owned twenty-five appliance stores throughout Isracl and had $2.4 million in
cash on hand to purchase Amana’s merchandise, suggesting that Eden was not a financially
vulnerable plaintiff. See Id. at 826, 828. Moreover, there was no evidence in Eden that the
defendant had engaged in repeated acts, whether with respect to Eden or other competitors. See
Id. at 828. Certainly the defendant was not engaged in conduct intended to protect monopoly

power.

S. Any Reduction In The Punitive Damages Award Would Not Deter
Defendants From Repeating Their Conduct In The Future

Another proper consideration in reviewing the ratio of punitive to economic damages is

“the penalty necessary to discourage [the defendant] from undertaking such endeavours in the

' “The Eighth Circuit has rejected the notion that the ratio approved in Eden Electrical represents an upper limit on
punitive damages awards in a commercial case. See Craig, 528 F.3d at 1021 n.9.
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future.” T7TXO, 509 U.S. at 453, 113 S.Ct. at 2718. The Supreme Court has made clear that
“punitives are aimed ... principally at retribution and deterring harmful conduct.” Exxon, 128
S.Ct. at 2621. See also State Farm, 538 U.S. at 425, 123 S.Ct. at 1524. See also BMW, 517 U.S.
at 568, 116 S.Ct. at 1595 (“[p]unitive damages may properly be imposed to further a State’s
legitimate interest in punishing unlawful conduct and deterring its repetition™); Applied Capital,
2008 WL 4821336 at *9.

In determining the amount of punitive damages that is appropriate to deter a defendant,
courts have taken into account the defendant’s wealth. See, e.g., T7XO, 509 U.S. at 462, 113 S.Ct.
at 2722 (holding that large punitive damages award satisfied due process in light of, among other
things, defendant’s wealth™); Gannett Co., Inc. v. Kanaaga, 750 A.2d 1174, 1190 (Del. Supr.
2000) (noting that “the defendant’s wealth is an appropriate consideration because the degree of
punishment or deterrence is to some extent proportionate to the means of the wrongdoer”)
(citation omitted); Winters v. Union Texas Petroleum Corp., 974 F.2d 1346, 1992 WL 208171, at
*3 (10th Cir. 1992) (“financial condition evidence is relevant because punitive damages must be
sufficient to alter conduct for the better”); Mathias, 347 F.3d at 678 (upholding a punitive-
compensatory damage ratio of 37.2-to-1 based in part on defendant’s wealth).

Moreover, it is proper for the court, in determining whether punitive damages award is
“reasonably related to the goals of deterrence and retribution,” to consider “the profitability to
the defendant of the wrongful conduct and the desirability of removing that profit and of having
the defendant also sustain a loss.” Pacific Mut., 499 U.S. at 21-22. See also Mathias, 347 F.3d
at 677 (in considering whether punitive damages award is constitutionally excessive, court

considers profitability to defendant of its own misconduct)."?

"2 Given the similarity between the goals of punitive damages and criminal punishment, it is not surprising that
removing the profitability of a defendant’s wrongdoing is also a factor in determining the amount of criminal fines.
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Here, a punitive damage award of less than $40 million will do little if anything to deter
Defendants from engaging in similar conduct in the future. As described above, in 2008
Dentsply had total assets of approximately $2.8 billion. TX 704, p. 23. $40 million is /ess than
1% of that figure. Further, even with a $40 million punitive damages award, Defendants have
profited from their conduct, as this amount is /ess than the profits that they would have lost had
Guidance been allowed to fairly compete.

As noted above, Dr. Goodis expected to capture approximately 5% of the at least $100
million market for NiTi rotary files, resulting in $5 million per year in lost NiTi rotary file
revenues to other competitors. 9/23/09 Official Tr. 653:22-655:8. Because Defendants control
approximately 70% of the U.S. nickel-titanium rotary file market (9/24/09 Official Tr. (Mosch)
901:12-15), it is reasonable to assume that they would have lost approximately 70% of the $5
million that all competitors would have lost each year, amounting to lost revenues from NiTi
rotary file sales of approximately $3.5 million per year, or $24.5 million over the seven-year
term of the Supply Agreement. Given that Defendants’ cost to produce files is approximately
$1.00 per file, which they sell for approximately $6.00 per file (TX 723B at 21407), Defendants’
profit margin on files is approximately 83%. Thus, Defendants’ lost profits from NiTi rotary file
sales would have been at least $2.9 million per year, or $20.3 million over the life of the Supply
Agreement.

Dr. Goodis also testified that he expected to capture approximately 50% of the $40
million market for thermal filling obturators, resulting in $20 million per year in lost obturator
revenues to other competitors. 9/22/09 Official Tr. 389:24-390:4, 395:8-396:2. Engaging in a

similar analysis based on Defendants’ control of approximately 87% of the U.S. carrier-based

See United States Sentencing Guidelines § 8C2.4(a)(2) (2009) (factor in setting “base fine” for criminal offense is
“the pecuniary gain” to the defendant “from the offense”).
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obturation market (9/24/09 Official Tr. (Mosch) 907:18-908:3), Defendants would have lost
approximately $17.4 million in obturator sales per year, or $121.8 million over the life of the
Supply Agreement. Assuming that Defendants’ profit margin for obturators is similar to its
profit margin for files, Defendants’ lost profits from obturator sales would have been
approximately $14.4 million per year, or $101 million over the life of the Supply Agreement.

Defendants would not have sued Guidance three times and litigated this case as
aggressively as they have, likely spending several million dollars in legal fees along the way, if
they did not believe that the threat from Guidance was substantial. As it stands, Defendants have
been able to severely handicap a successful competitor for a fraction of what they would have
lost had Guidance been allowed to fairly compete. The record supports the inference that, in the
two years since Defendants discontinued the obturator supply and refused to manufacture the V2
file, they have avoided lost sales of approximately $41.8 million ($3.5 million for files plus
$17.4 million for obturators, per year), and lost profits of approximately $34.6 million ($2.9
million for files plus $14.4 million for obturators, per year). Ifthis litigation continues on appeal
until September 2011 (a virtual certainty), and assuming that Defendants pay the full judgment at
that time, they will have paid $44 million in compensatory and punitive damages, while during
the same time period avoiding lost profits of approximately $51.9 million.

Given these numbers, $40 million in punitive damages is insufficient to sanction
Defendants in this case and to deter comparable conduct in the future. Certainly any lesser
amount will make cost-effective Defendants’ overall strategy of avoiding their contractual and
legal obligations and subjecting competitors to back-breaking litigation in order to protect

monopoly market share and profit margins.
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C. Comparing The Punitive Damages Award And The Civil Or Criminal
Penalties That Could Be Imposed For Comparable Misconduct Supports The
Conclusion That The Punitive Damages Award Is Not Excessive

The third guidepost to evaluate the constitutionality of a punitive damages award is the
difference between the punitive damages awarded by the jury and the civil or criminal penalties
for comparable misconduct. See State Farm, 538 U.S. at 418, 123 S.Ct. at 1520; BMW, 517 U.S.
at 583, 116 S.Ct. at 1603. See also Aken v. Plains Elec. Generation & Transmission Coop., Inc.,
2002-NMSC-021, 9 25, 132 N.M. 401, 49 P.3d 662 (noting that comparable sanctions factor is
least important indicium); see also United Phosphorus, Ltd. v. Midland Fumigant, Inc., 205 F.3d
1219, 1231 (10th Cir. 2000) (upholding punitive damages award as not constitutionally excessive
where reprehensibility and ratio guideposts weighed in support of substantial award, even though
the comparable civil/criminal penalty guidepost leaned in defendant’s favor).

1. There Are Substantial Civil and Criminal Penalties For Comparable
Conduct Under the Sherman Act

The most analogous potential civil or criminal penalties are those available under the
Sherman Act, 15 U.S.C. § 1 et. seq. Here, the evidence on the record would be sufficient to
initiate a criminal investigation for monopolization under § 2 of the Sherman Act. A prosecution
would require proof of two elements in addition to criminal intent: (1) possession of monopoly
power and (2) “maintenance of that power as distinguished from growth or development as a
consequence of a superior product, business acumen, or historic accident.” United States v.
Dentsply International, Inc., 399 F.3d 181, 186 (3" Cir. 2005),"* quoting Eastman Kodak Co. v.
Image Technical Servs., Inc., 504 U.S. 451, 480 (1992). Monopoly power consists of the ability

to control prices and exclude competition, and, such power may be inferred from a predominant

" Application of Third Circuit law on Section 2 is particularly appropriate as Dentsply is a Delaware corporation
headquartered in Pennsylvania, and the Justice Department brought its prior action against Dentsply in the District
of Delaware.
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share of the market. Id. at 187. “Unlawful maintenance of a monopoly is demonstrated by proof
that a defendant has engaged in anticompetitive conduct that reasonably appears to be a
significant contribution to maintaining monopoly power.” '* Id.

In Denstply, 399 F.3d at 190, the Third Circuit found that Dentsply’s 75% to 80% share
of that market was “more than adequate to establish a prima facie case of power,” and ultimately
found that Dentsply had violated § 2 of the Sherman Act. Here, the jury heard that Defendants
control 87% share of the market for obturators and 70% share of the market for NiT1i rotary files
— market shares comparable to Dentsply’s share of the artificial teeth market. Additionally,
Dentsply has maintained such market shares through a calculated strategy to sue smaller and less
financially capable competitors and force them into agreements that allow Defendants to keep
the endodontic market closed and to artificially raise the price of endodontic products.
Regardless of Defendants’ protestations about the lawfulness of their litigation with pre-
Guidance competitors, there can be no doubt that with Guidance they crossed the line.

Defendants’ insistence on distribution as a means to indirectly control prices in the
endodontic market also mirrors Dentsply’s policy in the artificial tooth market of excluding
dealers of artificial teeth from adding competitors’ teeth to their product lines, which had the
dual effect of keeping “sales of competing teeth below the critical level necessary for any rival to
pose a real threat to Dentsply’s market share,” and allowing Dentsply to charge higher prices for
those products. See Id. at 190-91.

A criminal violation of § 2 is a felony and is punishable by up to $100,000,000 in fines,

ten years in prison, or both. 15 U.S.C. § 2. Although the Supreme Court has held that care must

'* The Court then stated that “[p]redatory or exclusionary practices in themselves are not sufficient. There must be
proof that competition, not merely competitors, has been harmed. Dentsply, 399 F.3d at 187. Here, Dentpsly’s
anticompetitive practices did not simply hurt Guidance and other competitors, they also harmed competition,
preventing competitors from offering lower prices and making inroads on Dentsply’s enormous market share and
discouraging others from entering the market.
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be taken to avoid use of the civil process to assess criminal penalties, the availability of
significant prison terms can justify large punitive damages awards. See Pacific Mut., 499 U.S. at
123-24, 11 S.Ct. at 1046 (punitive damage award not unconstitutional given that imprisonment
could be required for similar conduct in criminal context); Chavarria, 2006-NMSC-046, at 9 39
(“[t]he possibility of a jail sentence justifies a substantial punitive damages award”). Cf. State
Farm, 538 U.S. at 428. Given the severe criminal and civil penalties for comparable behavior,
Defendants’ argument that they “lacked any notice” that their conduct could merit a $40 million
punitive damage award must be rejected. See Def. Motion for Remittitur, p. 13. Indeed,
Defendants’ concern regarding the criminal and civil liability may explain their decision to
withhold the strategic reports and other documents until trial.

2. Guidance Is Not Limited To $300 In Statutory Damages

Defendants also raise the absurd argument that “the only arguable civil penalty for
comparable conduct is the claim that Dentsply/TDP violated ... the New Mexico Unfair
Practices Act,” and that Defendants were therefore on notice of, at most $300 in potential
damages. Def. Motion for Remittitur, p. 14. However, the jury expressly found that Guidance
had been damaged by Defendants’ willful violation of the UPA by failing to provide the quantity
and quality of goods under the Supply Agreement. Doc 441, Q. 8, 12. These damages overlap
with Guidance’s damages for Defendants’ breach of contract, which stem from Defendants’
failure to supply obturators and files to Guidance. Had this case been a UPA case with no
contract claim, Guidance would have minimally recovered $4.08 million, trebled, for a total of
over $12 million — not $300.

Moreover, even at $12 million under the UPA, Defendants’ argument has been expressly

rejected by the Sixth Circuit, which directly confronted this issue. In Cambio Health Solutions,
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LLC v. Reardon, 234 Fed. Appx. 331, 339-40 (6™ Cir. 2007), defendants argued that the court
should limit the punitive damages to a 3 to 1 ratio based on the fact that the statutory penalty for
inducing breach of contract under Tennessee Law is treble damages. The Sixth Circuit rejected
this approach, upholding a 5.65 to 1 ratio, explaining that under Tennessee law the successful
plaintiff may choose between treble damages and punitive damages to realize a maximum
recovery. New Mexico courts interpreting the UPA similarly recognize that a successful plaintiff
may select punitive or treble damages. See Woodmen, Hale v. Basin Motor Co., 795 P.2d 1006,
1012 (N.M. 1990); McLelland v. United Wis. Life Ins. Co., 980 P.2d 86, 90 (N.M. Ct. App.
1999).

II. THE NOMINAL DAMAGES AWARD IS NOT EXCESSIVE

Defendants’ argument that the nominal damages award is excessive fails for two reasons.
First, Defendants’ argument is waived because they did not object to Question 21 on the verdict
form, which asks the jury to state, “[i]n a lump sum ... the amount of nominal damages you are
awarding to Guidance,” Doc. 441, 921, and because they failed to request a jury instruction
capping nominal damages at any specified amount. Defendants therefore did not object to
leaving the proper amount of nominal damages to the jury’s discretion.

Second, nothing in Delaware law caps nominal damages at six cents or one dollar or any
particular amount. None of the Delaware cases cited by Defendants contain any binding cap on
nominal damages, but merely remark that six cents or one dollar is the “tradition[al]” amount."

Plainly, if Delaware courts had wanted to put a firm cap on nominal damages, they could have

' This is in stark contrast to the Colorado and Pennsylvania cases relied on by Defendants, which do impose a firm
and unvarying amount of nominal damages. See Mollinger-Wilson v. Quizno’s Franchise Co., 122 Fed. App’x 917,
923 (10th Cir. 2004) (“Colorado law is specific that nominal damages are $1-not more, not less”); Nicholas v. Penn
State Univ., 227 F.3d 133, 146 (3d Cir. 2000) (noting that when nominal damages are awarded under Pennsylvania
law, $1.00 “shall be the measure thereof”) (emphasis added).
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done so, and, absent any firm limit, it should be presumed that the proper determination of the
amount is for the jury.
Conclusion

Neither remittitur nor a new trial is warranted in this case, for all of the reasons stated

6

above.'® The jury’s award of punitive damages is well within constitutional limits, and even

more so when the potential harm that Defendants’ actions could have caused, or prejudgment
interest and attorneys’ fees, are combined with the actual damages award. Thus, neither
remittitur nor a new trial is warranted.
WHEREFORE, Plaintiff respectfully requests that the Court deny Defendants’ motion for
remittitur and/or new trial in its entirety.
Respectfully submitted,

MODRALL, SPERLING, ROEHL, HARRIS
& SISK, P.A.

John J. Kelly

Donald A. DeCandia
Ryan Flynn

P.O. Box 2168
Albuquerque, NM 87103
(505) 848-1800

OLSHAN GRUNDMAN FROME
ROSENZWEIG & WOLOSKY, LLP

Electronically Filed
By__ /s/Kyle C. Bisceglie
Kyle C. Bisceglie
Renee M. Zaytsev
Park Avenue Tower
65 East 55" Street

'® Apparently not content with the five post-trial motions that they have already filed, Defendants use this motion to
repeat the argument that is the subject of Defendants’ Motion for New Trial Based on the Punitive Damages
Limiting Instruction (see Doc. 547), namely that Guidance “impermissibly urged the jury to award punitive damages
on the basis of lawful out of state conduct.” Def. Motion for Remittitur, p. 16. Rather than burden the Court with
repetitive legal arguments, Plaintiff respectfully refers the Court to its Response to Defendants’ motion.
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New York, NY 10022
(212) 451-2300

I HEREBY CERTIFY that on the 24th day of May, 2009, I filed the foregoing electronically
through the CM/ECF system, which caused the following counsel to be served by electronic
means, as more fully reflected on the Notice of Electronic Filing.

Thomas P. Gulley (TPG@nmcounsel.com)

Rebecca Avitia (RLA@nmcounsel.com)

Brian M. Addison (BAddison@Dentsply.com)
Howard M. Radzely (HRadzely@morganlewis.com)
R. Ted Cruz (TCruz@morganlewis.com)

W. Brad Nes (BNes@morganlewis.com)

OLSHAN GRUNDMAN FROME
ROSENZWEIG & WOLOSKY LLP

Electronically Filed
By__ /s/Kyle C. Bisceglie
Kyle C. Bisceglie
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Opposition to Motion for Remittitur

Appendix A
Trial Page No.
Exhibit
2 APP-A001
6 APP-A005
60 APP-A006
89B APP-A009
367 Doc. 2, Ex. 1
392 APP-A012
422 APP-A014
427 APP-A016
439 APP-A019
441 APP-A021
454 APP-A022
459 APP-A023
463 APP-A024
471 APP-A025
481 APP-A026
482 APP-A027
487 APP-A028
490 APP-A031
497 APP-A032
500 APP-A033
505 APP-A036
508 APP-A041
509 APP-A044
529 APP-A045
542B APP-A046
547 APP-A047
575 APP-A048
581 APP-A050
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Trial Page No.
Exhibit
583 APP-A052
630 APP-A053
632 APP-A0%4
633 APP-A057
640 APP-A058
642 APP-A059
665 APP-A060
704 APP-A061
722H APP-A063
722 APP-A064
722K APP-A065
723B APP-A066
723C APP-AQ073
723E APP-AQ77
723H APP-AQ078
723l APP-A080
723L APP-A081
723M APP-A082
729 APP-A083
737 APP-A084
738 APP-A085
764 APP-A086
766 APP-A087
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*;h - The Godfather

« 25 Years Ago...A Legacy was created...
* AVision was Realized
« A Family was formed.... |

- ATTORNEY $YES oLy .
! ) B )
P 193 CONIURNTIAL
. )
The Godfather | . |
) -~ introducing.... “Godfather Offer”
* Today...The Family is.under attack
+ Well in the spirit of the Godfather... * What's included...?
* It's Time to... « A Rep incentive
* Swap pack for pack up to the amount purchased
“Take it to the Mattresses!” * ‘Purchase promo
S A A S e « Future orders through 2008
“It’s strictly businesé... —Buy 10 get2 frfee
...Nothing personal” = Buy 50 get 15 free
— Buy 100 get 40 free P —
) ATTORNEV EYER ONLY )
o L)
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: -}‘ Introducing.... “Godfather Offer”

As “The Don” says...

“We'll give them an offer they |
can’t refuse...”
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“y Buy 25 get 25 Free

* Bonus to OTM - 5200
¢ Buy 25 get:
— 25 packs Free

Free

-

25
$1,23875  $1,238.75 _ _
Total If Purchased w*“zf,‘-: éﬁw’ Savings
. J— ] $2,377.50 ' $1,138.76
} , . BYES ONLY ) .
. ) : )
Buy 50 get 50 Free Buy 100 get 100 Free
Y )

Get a Free X-Smart Motor

+ Bonusto QTM - $300
+ Buy 50 get:

— 50 packs Free

- Free X-Smart Motor

Free Free
By 50 Xsroart
§2,377.50  §2,377.50 _
Totai if Purchased Bavings Savings
$5,407.00 56.03% $3,029.50
{DF ¥its CONFIRREIAL: )
ATTORNTY EXEA LY

Get a Free DTC and Hand Piece

» Bonus to OTM - 5500
* Buy 100 get:
— 100 packs Free
-~ Free DTC and Handpiece
— 20% discount on their next order

Free Free

100 DFG Motar & HP
$4,256.00

$1,800

Tatal if Furchased
$10,310.00

Savings
53.73%

Savings

$6,055.00
20% discount on next order
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Groundrules:

Month of September only; then return to BrassKicker

To quallify for payout, doctor must not have purchased TDS rofary files in 6
months.

Hawever, if yous have lost & eustomer in the last 1~ 5 months, go after them with
this promo. We will have to make a manual adjustment at the end of month to
ensure you get paid on winning back this account,

Use Promocodes when purchasing files:
- PROMOGODFATHERZS
— PROMOGOOFATHERSD
— PROMOGODFATHERIOD

Use Promocodes when returning fies:
—  PROMORETBRA - Brasseler
- PROMORETSYS ~Sybron
—  PROMORETV — Guidance V-Taper

Welcome to the family.....

ATTORNEY KVES ORLY

TP 19336 CONFIINESAL
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Talking Points To Customers

* Positloning with Potential customers..,

- This is a New Custamer Promotion that will provide an opportunity fer you
[the customer} to take advantage of an unbellevable buy in order for you to
try our flles...for virtaally free..And to obtain some free equipment as well.
TS5 has Never glven this type of 2 promotion.

~ We will be more than happy to set up an In-service and/or ciinical to
demonstrate these flles if they are different technique.

~ Same technigue? That Eigreat...‘{hen enjoy this unbelievable buy during some
tough economic times and take advantage of some free equipment!

~ We are not asking for vour 100% loyalty or an exclusive conversion..fust feel
free to try these fiies 2t an unbelievabla buy and If you don't think they are
petter than your current file, then there Is no obligation for future purchases.

~ Why are we dolng this? Simple, we are by far the market leader, 50 our
opportunity to gain new customers is limited. So ir order to get new
customers today, we need to offer aggressive introductory deals to drive trial
purchase so that you can decide on your own if we have the best files,

CONPFTBENTIAL
TRF 18T ATTORNRY EYES ONLY

-

Talking Points To Customers

« What do you say if a current file customer hears about this deal?

— Simple...this is a "New Customer” promotion In order to drive new
volume for our company.

— Yes, this Is a great buy, howaver, it is a “One-time” new customer buy.

— Once the new customer burns through thelr promo buy of files, their
future orgers will be charged based off of our normal price
fists....probably hlgher than what you pay today.

— it is very common for companies to conduct new customer promaos
utilizing aggressive “one-time” incentives to drive trial purchase.

~ We want to provide an opportunity for new custemers to enjoy the
great speed, quality and efficiency of our file systems so that they can
enjoy great patient care utilizing our systems and service like you are
providing to your patients today.
TOF 19521 CONFIORNILA,

ATFORNEW ZVEE ONLY

(N

Why this Aggressive Customer Promotion

+ Why are we doing this?

-~ To provide an zcceferation in our reverue need in order to meet our 8alance
of Year Forecast ...Remember, if we miss our 2008 forecast, it will be added
onto our 2009 Budget.

- To agquire 300 competitive accounts that will force our cornpetitors into
“defensive” positlons in order to protect their base, .

— This will pull our cempetitors off of our base business stlowing us to shére-up
our vulnerable accounts unti we get our expansicn in place.

— This is net a “price & product” strategy. This strategy will allow you togive a
“deal that a custamer can't refusa”....A No Bralneri- An Unprecedentsd offeri
Once you are in, we £Kpect you 1o get into this customer’s account in the
coming weeks ta show them how these great files work and why they are
better thah thelr current files, ;

— This special buy will allow you to get back into their office to sell them on the
“Unigue Value Proposition” that Tulsa has to offer...not price and product.

YD 19537 CONFIRENTIAL
ATTORNEY KYRE ORLY
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Expectations & Reporting The Opportunity is there! |

—

« Minimum of 4 deals per rep....or approximately 510,000 per rep — Commission Opportunities....You Bet!

« 1 - 25pk deat + 2 — 50 pk deal + 1 - 100 pk deaj = §10,250
* Endo Improvement = $3,000- 55,000

— This mix of 4 wins would give you: $1,400 in additional . = -
comnmissionsi...0n top of your normal corsmission, GTX Contest = $1,000- £5000
+ Endo Activator = 51,000

~ 'No Cap on this incentive Promotion! i ° Now.... “The Godfather” promo = No Cap!
— %ell one each = 31,000
—~ We expect Excellenice In Executlon across all territaries and ~ Selt three — 100pk deals = $2,000

regions. We need to be presenting this aggressively....Everyday!
g s & &8 Y Y ~ Sali three of each deal = 53,000

— Atthe end of each day, please provide your RM a voice maif or * Plus...all your normal commission payouts!
email on the # of presentations and the number of wins you had \ )
for the day...That is all you have ta do! No reports, no charts, * Big Money on the table.....Time to execute!
no spreadsheets etc, y
mmmow_wmmﬂn TP 1854 CONFTOFNTIAT.
AFTORNEY EYEROHLY ATONNEY x5S onY
-

The Opportunity is there!

— The Clock is ticking....

— Let's go Executel...and send a message to Sybron,
Brasseler & Guidance that they just woke the
Giant and we are unfeashing our pawer!

— Any guestions, please cail.

— Bobby, Greg, your AD, RM and KC are all available
over the next month to help you close these
deals!

— Let’s Have Somte Fun...Each and every day!

— Good Selling!

TEP {9541 QONFDENTIAL

ATTORNEY BXRSORLY
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Tuwsa Devral
SPECIAINES

[, Goodis,

" DENTSPEY Tulsa Dentul Specialtios

YOO E, Skalty Dr., Suite 300
Tulsa, Qklohoma 741356546

{%18} 493.6508

{800} 662-1202
Fox: {F18] 493.659¢

We have recently received 3 drawings from you for the prototype file referred to as “V27. The package
included an assembly drawiog of the file, and component drawings for what sppear to be the file blade
and the e bandle. ' Ouwr produstion and engineering teams have evalusted the dravwiugs received and

have identified soveral areas of comeem as it relates 10 producing the files to specification. The following

are the specific areas identified by the team thal noed further definition and/or clarification:

1. Specifications Hsted do not allow «s 1o use currently existing stoek and material o

complete all file sizes listed,

2. Dimensional specifications are incomplete and/or vague,
3. Referenced drawings have not been included in the submission, and
4. Carrent eomponent dimensioning would require process modification to secommodate.

Given the above issues with the specifications, we would propose a couple of options to move forward

with the protolypes.

) [, We can use the current specifications provided o complete the prototypes, given

appropriate freedom to use our technical judgment on certain areas of the design that are
not specified and/or are vague. We do not recomimend this option, however, because the

completed prototype may 8ot meel your needs; or,
2. You can submit revised drawings andfspecifications that address the areas of concern

{isted ahove,

Additioaally, the specifications reference files in sizes that we did not agree to manufacture under the

Agreoment. Specifieally, you have submitted information regarding sizes, 307.04, 357,04, 40/.04, 45/.04
and 504,04, Exhibit 1 of the Manufacturing and Supply agreement clearly specifies that the .04 taper files

will be menufactured in size 15, 20 and 25 only. Once you address the issues mentioned above, please
note that we will only be manufacturing prototypes and ultimately final product in these 3 agreed upon
sizes. Also, pleasc note that we will provide 1 more prototype at our expense since we previouslhy sent

you V2 profotypes and any additional prototypes will be at your expense,

Please advise, at your convenience, how you would like s to proceed relative to the options offored.

Ragards,
‘‘‘‘‘‘‘‘‘ i, ! -~y L l\“"
RO
e
e
\ ohn . Voaskuil

Divector of Operations, PDENTSPLY ~ Tulsa Denta! Specialties

m— —

-EXHIBIT

S
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Wygant, Kim

AR B oy S R ol
«me' Mewell, Bil
Wednesday. August 24, 2006 2:67 PM
‘l‘o. Vandersiice, Russ
Subject: Fw: Dental Town: cover discusgss new rotary: Guldance, V-Taper

Russ; In case you are talking fo Jim B or Brian Addlson, oan you follow up and see where we are with this?? | think we
need to get direction on possible actions and make a decision as a feam asap. Thanks, Bill
~~~~~ Farwarded by Bill NewstifTulsa/Dentsply on 0B/24/2005 G3:56 PR «--

Bill NewellfTulsa/Dentaply

08/22/2006 08:34 AM To Jim Bieberﬂ}entspiy

ce
Bubject Fw: Dentel Town: cover discusses new rotary: Guidan

REDACTED

wemne Eprwarded by Bl NewsllTulsa/Dentaply on 08/22/2005 08:31 AM

3
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Tlm Géles!‘?ulsafﬂentsply A Hab y@n
‘ i Te Andrew HaberMulsa/Dantaply@Dentaply, Steven R He
) 08/19/2008 01:46 PM Rooney/Tuisa/Dentsply@Dentsply, Brlan Vaughn/Tulst
- Hickey/Mulsa/Dentspiy@Dentsply, Chad KolasehTulse
) . Ralsb_aqkﬂulsalDentspif@Dentsply. Chatline Morris/Tt
Confreras/Tulea/Denteply@beanisply, Steven Rolh/Tuls

Mahan/Tulsa/Dentsply@Uentsply, Gharlfe W JallesTuls
Roadeap/Tulsa/Dentsply@Dentaply, Kurt M Magnus/Tu
Mayer/Tulsa/Dentsply@Dentsply, Eilk Bangtson/Tulea/
DeHadtTulsa/Dentsply@Dantsply, Frank Radlsch/Tuls:
Stanton/Tulsa/Dentsply@Dentaply, Brlan MeDonough/'
MeFaul/Tulsa/Denteply@Déntsply, Karyn BenafTulsa/f
Mattscheck/Tulsa/Dentsply@Dentsply, Karen Wabnefl
Poik/Tulsa/Dentsply@Dentaply, Nathan RoyfTulsa/Den
ParrTulsa/Dentsply@Dentaply, Jean-Phillppe Morin/Ty
Eng/Tulsa/Dentsply@Dentsply, Brice ArmstrongTulsa
MacEachem/Tulsa/Denfsply@Dentsply, Tara Lawlo Tt

. Garland/Tulse/Dentsply@BPenisply, Gary Marquez/Tuls
Fea/Tulsa/Dentsply@lenisply, Alesha TowlerTulea/Di
Redding/Tulse/Detteply@Dentsply, Matt SlachTulsa/l
Cool/Tulsa/Dentsnly@Dantsply, David Miller/Tulaa/Der
Crmmits/Tulsa/Dentsply@Dernitsply, Briar Burghdurfl
VillarroslTulsa/Dentsply@Dentsply, Bob Freasola/Tuls
Mesterson/Tulss/Dantsply@Dentspily, Nicole Shargel/T
Redeman/Tuisa/Dentsply@Denteply, Brian Amstulz/Tu
Burgin/Tulsa/Dertsply@Dentsply, Brett Couch/Tulse/D
Prendargast/Tulsa/Dantsply@Dentsply, Jennifer Hanst
Van Slooten/Tulsa/Dentsply@benisply, Jasan Patterse
Todres/Tulsa/Danisply@Dantsply, Robert Duncan/Tuls
Ellis/Tulsa/Dentaply@Dentsply, Vicior Onwudiwe/Tulss
Wapran/Tulsa/Dentsply@Dentaply, Jason Budreau/Tult
Bawx/Tulsa/Dentsply@@Dentsply, Lance Johnson/Tulse:
Gerson/Tulsa/Denisply@bentsply

e Bill NewslifTulseentaply@Dentsply

Subjact Dental Town: cover discusses new rolary: Guldance, \

This is a great way 1o méke yourself very familiar with Guldance In about 16 minutes.

Thanks to Jim for sending this on.

i

Tim
~~~~~ Forwarded by Tim Gales/Tulsa/Dantsply oty 08/18/2006 01:44 PM v ’
Jim Gerson To: \sa/D - , Andlrew Haberﬂgls?lnantsﬁ;;;@gg
, Buncan/TulsaiDentaply@Dontsply, Stavan R Berdy/Tulsa/Denisply
08/19/2005 11:23 AM Jason Palterson/Tulea/Dentsply@Dentaply, Corey Todres/Tulsa/Dents;

Bomoshy/Tulsa/Dentsply@Dentsply, Chrislina Clark/Tulsa/Dentsply@l
Brian Rooney/Tulsa/Denisply@Dentgply

ool Tim Gales/Tulsa/Dentsply@ientsp
Subject: Dental Town: cover discusses new

Metro,

Please launch the attached web page. The cover on the most recent DentalTown publication highlights the V-Taper file.
it's amazing how clossly thay have imitated the aesthetics of the ProTaper. From a conceptual standpoint, this file is
deslgned to have a varlable taper (again, imitating our ProTaper} along different segments of the instrument.

The selling polnt of thelr system is that it Is a 3 file system. Finally, the file system is being endorsed by some local endos
who also offer testimonials: : ‘

Dr. ira Ehrlich - Valley Stream, NY {Haber)

Lir. tra Zohn - Geaan, NJ (Rooney)

§r. Ahani - Daly Clly, CA THP 21185 CONFIDENTIAL
r. Lesnisk - Kingston, PA

APP-ADO7
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The ﬂles fhtemse[ves cost $44.95 per pack of six, In addition, they now sell the ATR Visloh handplece for $1,660 with a
ontra angle

theae guys do not have a physical presence in the fleld, We crush themon superlor products but most importantly, on
your clinical expertise.

This Is Just an FYl...Make sure to be proactlve with those customsrs who subseribe fo DentaiTown This Is on thair radar

Good selling, Jim

Jim Gersan

Regionz! Sales Manager-Metro Region
Dentaply/Tulsa Dental

p: 800-662-1202 ox. 1286

f: 800-679-2779

TDP 21196 CONFIDENTIAL

APP-AD0S
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ﬁ‘.. |

Guidance Endodonties, LLC
l Financjal Statements
For the One Month and
: For the Twelve Months Ended
I December 31, 2606 and 2005

(

- COMPANY. PA

Carlified Public Accountants ;i

I ' MACKIE, REID & 3

. ./ATTORNEYS EYES ONLY ' GUIDANCE-024005

APP-AD09
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B Guidance Endodontics, LLC
‘ Statements of Revenues and Expenses
P Income Tax Basis
For the One Month and
For-the Twelve Months Ended December 31, 2007 and 2006

Current Period Current Period  Year-to-Date Year-to-late
- Desasmber 31, December 31, December 31, December 31,
2007 2008 2007 2008
INCOME
Product Sales $ 139,781.85 % 130,020.27 $ 169498683 $ 1,080,388.51
Shipping : 617,14 515,74 7,030.83 7,160.26
Total Sales 140.378.99 130.644.98 1,702,027.48 ..1,087,656.78
COST OF PRODUCT SOLD
Cost of inventery saold 78,310.24 70,223,50 811,884.27 584,758.34
Inventory adjustmeant (2,306,88} {4,011.83) §.579.66 11.574.53
Conversion adjustment 0.60 2,218,862 8,204.63 {3,166.82)
Shipping supplles 0.00 164,79 8,338.74 . 3,388.41
Freight 247617 2,673,565 26,276,567 31,350.38
Tota! Gost of Product Sold 78,478.53 71,268,63 0953,343.87 632,821.82
Produat Margin 61,900.46 69,276.35 738,683.5¢ 464,833,094
OTHER INCOME
Commissions 0.00 0.00 0.00 24,952,060
: i OTHER CQOST OF SALES .
Show prasentation 968.24 0.00 9,767.88 14,984.79
Premotion cost of Inventory 7.607.32 2,785.62 105,830.20 49,988.81
Promcilonal user's guide/OVD's 50.60 6,006.34 8,206.18 30, 718,05
Seminar cosls G.00 3,163.76 800.00 21,463.60
Sales commigsions 0.00 582,29 6,413.75 1,058.23
Trade shaows, marketing & demos 16.276.85 18,211.78 32.5,030. 19 209,315.87
Total Other Cost of Sales 23,902.41 30,719.79 357,148.22 407,539.45
GROSS PROFIT 37.998.05 28.,666.56 381.535.97 82,048.49
OPERATING EXPENSES
Accounting 5,188,768 3,804,588 49,860.40 2T 079.42
Adveriising - general 0.00 0.00 28,858.66 33,647,564
Adverilsing - print ads 7.616.00 0.00 40,580.45 46,806.94
Advertislng - program ads 0,00 1,000.00 33,885.80 7,504.38
Advartising - web sife 0.00 0,00 738.00 6.248.19
Ameortizallon 401.07 756.3¢9 . 4,812.28 4,517.06
Answerlng service 0.00 178.85 462.80 2,378.35
Autorneblle 6,838.20 (828.85} 35,337.97 1.827.10
Bad debls 378,72 2.060.80 £01.97 2,060.90
Bank charges " 0.00 40,95 866.04 303,67
Compuier sarvices 818.51 478.88 9,444.77 8,856.09
Contributions 0.00 0.00 150.00 700.00
Credit card feas 710.23 24039 9,068.34 7,765.86
Depraciation 362224 4,803.40 36,331,568 45,111.43

See Acccun!an‘ts' Compilation Report

) ' '
< ATTORNEYS EYES ONLY GUIDANCE-024016
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Guidance Endodontics, LLC
Statements of Revenues and Expenses

income Tax Basls

For the One Month and
for the Twelve Months Ended December 31, 2007 and 2006

Current Period Currant Period  Year-to-Date Year-to-Date
Dacember 31, December 31, December 31, Dacamber 31,
2007 2006 2007 2006
Duas & subscriptions 477.82 348.75 2,618.15 780.87
Entartalnment 843,95 0.00 13,588.59 2,841.32
Insurance - genaral liabjiily 386,25 310,33 4,243.1G 700,78
insurance - life 0.00 (.00 1,806.00 1,808.00
insuranca - produst Hability 1,431.16 953,64 14,432.20 11,186.09
Insurance - workman's compensation 470,78 0,00 3,118.32 0.00
Insurance - sargo 208,33 208,34 2,499.89 2,606,34
Insurancs - group health 1,285.18 0.00 . 13,530.80 0.00
interest 244.44 0.06 1,774.38 ' £86.89
Legal 17,.085.60 (5,635.51) 1,049,731.47 124,581.60
Meals 3,602,588 159,81 19,021.30 735,00
Offica 2,322.62 004,75 15,716.54 8,143.87
Pariner salaries 20,000.00 20,002,00 240,000.00 200,006.60
Payroll service faas 128.28 0.00 1,266,185 0.00 -
Postage 163,35 $53.28 2,233.83 1,910.62
Professlonal fess 16,116.80 8.00 61,058.7% 0.00
Rent & storage 1,448.00 a.00 16,605.10 1,0688.80
Repairs & maintenance 0.00 0.00 350.54 0.00
/ Research & development 28,376.21 906.26 45,859.91 21,076.83
Salaries - employees 31,351.00 13,248.60 328,859.73 50,968,783
Salaries - honuses 5,217.00 0.00 11,303.42 0.00
Salarfes - commissions 8,730.30 0.00 38,841.91 0,00
Taxes & llcenses 35,00 35,00 870,00 180.00
Taxes - payrofi 1,764.81 1.817.50 30,119.03 £,210.81
Talephone 3,575.10 2.275.8¢ 24,553,70 18,802,898
Traval - girfare 8,368.60 Q.00 49,260.94 1,000.63
Trave! - lodging 8,602.25 0400 48,387.34 49,30
Trave! - miscelisnecus costs 6,00 8.00 1,760.97 23645
Totai operating axponses 187,807.54 48,884.44 2,297.442.11 648,259,13
OPERATING INCOME {L.O5S) {148,608,78} {20,327.88} {1,915,908.74) {666,212.84)
QTHER INGOME
Intarast incomns 0.17 0.34 2,565 4.02
Total other incotne {loss) 8.17 9.34 2.55 4.02
NET INCOME {(LO58) § . (14880862} § (20,327.54) § (1,915904.19) §  (666,208.62)

Beg Avcountants' Compifation Report

) ATTORNEYS EYES ONLY GUIDANCE-024017
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) Wygant, Kim

From: Newell, Bill

Sent: Wadnesday, August 13, 2008 3:22 PM

To: Mosch, Jim

Subject: Fw: CONFIDENTIAL; Settlerent and new Manuf agrasment with Guidance
Attachments: Doclinkt.ndl

did a Iitfle more digging.

Apparently, Patterson from day 1 of iitigation has been leaning pretty hard on Biake and Nancy Conner (Roydent)
threatening that , "if Dentsply litigation with Guidance does anything negative to our relationship with Guidance we
{Patierson} would have to look at other supply sources Tor P/L files efc they get from us,

So after siw Blake, | dor't think they know, but rather Blake is raising the risk given the regular threats.

- Forwarded by Bl NewellfTulsaiDenteply on 0811312008 0418 PM ~—-

Blll Rewell Tulsa/Denisply

— i <dim.
0B/13/2008 03:52 PM To "Mosch, Jim® <dim.Mosch@dentspi

fos]
Subject

Re: CONFIDENTIAL: Ssttlement a

| don't know, | asked same ?
) The only thing | can imagine is;
a) they are just speculating a change would be part of settlement of fitigation
b) Guidance has hinted
c} leak from 1 of the dozens who know our secret.... ihcluding Ben.

"Mosch, Jim” <Jim.Mosch@dentsply.com>

" N I ly.
05/13/2008 03:41 PM To "Newel, Bill* <BNewel@Dentsply.c

(=]
Subject Re: CONFIDENTIAL: Settlement al

How does patterson know?

wwwww Original Message «-—-——

From: Newell, Bill

Po: Mosch, Jim

Sent: Wed Aug 13 15:26:06 2008 .
Subiect: Fw: CONFIDENTIAL; Settlement and new Manuf agreement with Guidance

FYIL.
Patterson retaliating this way would not be good.

--——~~ Forwarded by Bill Newell/Tulsa/Dentsply on 08/13/2008 02:15 PM -~-—-

) 1 T TDP (2298
’ CONFIDENTIAL

APP-A012
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Blake
Brownell/Tulsa/De
nteply To
8il1l Newell/Tulsa/Dentsply@Dentsply
0B/13/2008 02:07 ce
PM
Subject

Re: CONFIDENTIAL; Settlement and
new Manuf agreement with Guidance
{Document link: Bill Newell)

Hi Bill-

rI‘spoke with Russ yesterday and he might have already told you this., But

Pattersen is sabre rattling about going away from UDM private iabel
pusiness if something were to end the relationship they have with Guidance
as & result of our legal action. The Patterson business is worth about
$3,000,000.

It sounds like Guidance is going to let the dist know themselves. Do we
know how much this was worth to Patterson? We also have some other
distributors that were carrying Guidance that will be angered over this.
We nead Nancy to be prepared so she can react appropriately. Can we talk
for a minute about how we should handle this?

Thanks,

Blake

TDP 02299
CONFIDENTIAL

APP-AO13
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! ) Wygant, Kim

From: McMaster, Stephen

Sent; Thursday, August 28, 2008 1,22 PM
To: Newell, Bill

Subject: Guidance

B,

We are beginning to hear fallout from TDS Sales and Maillefer Sales about Guidance seliing our ovensfobturators with just
a different label, .

Regarding talking points, do you have thoughts on how to address?
My opinion is that we should not make this an issue and deflect it as a minor short term distraction.

Steve

Stephen McMaster
Director of Marketing
Dentsply Tulsa Dental Specialties

) 4 THP 02276
COMNFIDENTIAL

APP-A014
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) Wygant, Kim

From: Neweil, Bill

Sent: Thursday, August 28, 2008 6:06 AM
To: Vanderslice, Russ

Subject: Re: Guidance

Russ. | haven't gone to site yet,

When they say "avall at half the price” was she Indlcating that thelr cost had been reduced In half by us, OR were they
saying that they are going fo market/customers at haif the price which wouid be $15-20/pk ballpark based on $30-$40/pacic
street price before......., { gure hope she meant their cost. Would Chuck be crazy enough to go to market with a low ball
NiTi price?

Ruses Vandersiice/Tulsa/Dentsply

08/27/2008 04:21 PM To Bill NewellfTulsa/Dentsply, JimMosch@Denisply.net

oo
Subjest Guidance

BHirdien;
E A monster 8 looss.  And Guldance Endo Is the monster, ‘]

| got a call from Joanne Klempner, who was asking what was going on with Guidance. She was hearing rumors and then
. o called Guidance, First, she was told that Tony Rittenberry was no longer with them, When asked if their files were still
) sold by Patierson, the lady sald they currently are, but socn will not be.  The lady said that they are coming oul with a new
fiile and obturator and it wili be sold directly by Guidance, She went on to explain that Dentsply is making all of their files
and cbturators and will be available at "half the price™

Flease go to: www.guidanceendo.com and click on "hrochure” and then "endotaper brochure". Youwilldie. [ know |
did.

Any ideas?

Russ

) 5 TDP 02277
CONFIDENTIAL

APP-AO15
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Wygant, Kim

From: Newell, Bili

Sent: Friday, August 29, 2008 3:01 PM

To: McMaster, Stephen

Subject: Re: Guidance

Attachments; Doclink1.ndl; Doclink2.ndl DocLink3.ndl; Doclinkd. ndl

Steve; pls call me,

Stephen McMaster/Tulsa/Dentsply

0B/20/2008 03:25 PM ‘To Bill Newell/Tulsa/Dentsply@Dentsply

Y

8

BH,

I don't think that Guidance will move the needle much as | Indicated in my initial email yesterday.

But It does give Field Sales a platform to draw attention to it that's my concern.

| heard first from Malllefer Sales since Densfil is their product and then TDS Sales got into the act.

Not & big deal yet.

My hope here, as | said, is to deflect attention away from this nﬁisance and to keep focus on other things.

Steve

Stephen McMaster
Director of Marketing
Bentsply Tulsa Denial Speciatiies

Bill NewelllTulsa/Dentspiy
08/26/2008 02:48 PM

To

Doclink2.ndf {423
B)

Stephen McMasterTulsa/Dentspl @t
ot

Subject Re: Guidance

Steve; the info you are sharing with me here is not factual at all.

3 TDP 02264
CONFIDENTIAL

APP-AO16
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They are not seliing our files. Naver have been and never will. '

They are seling THEIR GUIDANCE Files ......same design, same Guidance V taper as always, Nothing new here. What
are people not understanding and what is confusing about this? They are also not selling our obturators. They have non-
vented obturators {nothing new here, think Densfil.....)...clearly not the differentiated TFil that we exclusivety sefl,

They had another manuf before and now confidentially we make the file for them, If was already in the market, and It was

an fnslgnificant competilor with thousands of Patierson reps supporting it.....now they no longer have Patterson and need

tg ggidirect like us. | think thelr sales force right now is about 1-2 people....same exact fils as they've always had. What's
the big Issue? .

So, It sounds like they might be trying to sell an inferior file on price alone. Not supported by a saies force or extensive CE,
no real OPL's......Js this & threat?? How is this different than any other of the low priced file systems cut there?

Gall my cell if you'd like fo discuss, but whoever is raising this as an issue heeds to take a breath and understand that
NOTHING HAS CHANGED FROM GUIDANCE. ... other than they no longer have Patterson behind them. Theoretically
wlout the dealer margin they will be investing In a direct sales force. Should be @ non issue for us, if they decide to sell on
price, we should be able to combat as our people need to compete this way every day. We have to talk our pecple
through this and remind them that it's a competitve market and will continue to get more and more competitive. Unless
nalve, why would any rep/mgr or anyone else not expect a competitor to someday try a price strategy, We should be very
comfortable competing in this space and I'm sure Markefing will position our products appropriately.

Sorry for the length, but I'm finding it very hard to understand why a manuf change has any bearing on the market.......If .
Guidance has decided fo change/adjust their pricing strategy/margin strategy we need to deal with it. I'd highly suggest the
field treat all Guidance accts just like we always have; as a competitive account that we should win over. The new
promotional program should be used to get every Guidance acct converted to us that we can,

Stephen McMaster/Tulsa/Dentsply
To Bl NewellTulsa/Dentsply@Dentsply

[}

DocLink3.nd (370 Sublect Re: Guidance
B)
o /29/2008 02:18 PM

Bil, ‘

Guidance is apparently out selling our files and obturators af rock bottom prices.

This doas not seem 1o make much sense, given their stated investment level and it will Tikely muddy the market waters.
Although not a big volume rigk, this will also bring Fleld Sales focus to the underlying Issue itself which Is not ideal.
Just a heads up.

! sent you a vm on this.

Steve
Stophen MchMaster
Director of Marketing
DocLinkd.nol (423
B}
Dentsply Tulsa Denta Spechaities

4 TDP 02265
C(}NFIDENTW-’
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Bill NeweiliTulsa/Dentsply

08/29/2008 08:17 AM To Stephen McMaster/Tulsa/Dentsply@Dentsply

cc
Sublect Re: Guidance

Let's discuss. 1l be glad fo talik you thru it. Not sure we want a talking pts memo/email, but I'l certainly give you some
things ! think we should say/share, '

Stephen McMaster/Tulsa/Dentsply
08/28/2008 0Z2:21 PM

To Bt Neweil/Tulsa/Denisply@Dantsply
ce
Sublest Guidance

Bill,

We are baginning to hear fallout from TDS Sales and Maillefer Sales about Guidance selling our cvens/obturators with just
a different fabel,

Regarding talking points, do you have thoughts on how to address?

My opinion is that we should not make this an issue and defiectit as a minor short term distraction.

Steve

Stephen McMaster
Birector of Marketing
Dentsply Tulsa Dental Specialties

’ TDP 02266
CONFIDEN'TIAL
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_ABG Tempi
.)fmm: ' Newel, Bilt
Sent: Thursday, September 04, 2008 11:21 AM
To: Claments, Keith; Baux, Brent
Subject: Re: One award you DONT want...
Attachments: DocLink1.nd

| love itHl Brent’s email actually had me laughingtitit And 1 haven't been laughing muich tately,

Good selling.

Brent, Pls make sure you and your guys REALLY KNOW where the compet acels are. We want every ohe of the
Brasseier Guldance and Sybron accts to know that we want theim back to the best niti rotary systems In the world and
we're willing to make it atiractive to them to come back. As it reiates to competititve accts, I'd like us o have the mindset

of "here today......gone tomorrow|l"

Kelth ClementsfTulsa/Dentsply

B
00/04/2008 11:56 AM To Brent Baux/Tulsa/Dentsply@Dents;

ce Bl Neweall/Tulsa/Dentsply@ientsp
Peinter/Ceramed/Dentsply@DENT!
Warran/Tulsa/Dentsply@Dentsply,
Boschert/Tulsa/Dantsply@Udnisply
Roadeap/Tulsa/Dentsp ly@heantsp?y
Charbornet/Tulsa/Dentsply@Denta
Ciements/Tulsa/Dentspiv@Dentspl
Matt Swenson/Ceramed/Dentsply@
) . Barnes/Tulsa/Cenisply@Deniaply, |
. Barbier Tulsa/Dantsply@DENTSPL
Onwudiwe/Tulsa/Dentsply@Dentsp
Steltard/Tulsa/Dentsply @Dentsply

Subject | mj
Doclinki.nd (490
Re: % he award you
Brent....l jove itl n
Great stuffl....Way to create the environment and sense of urgency while having fun at the same timel
Oh and by the way....."Like the Old Man sald...".....\WWho you calling old???7?727277?2727777?
Go fo the Matiresses!
Ba da Bing....Ba do boomi
KC
) TDP 20678 CONFIDENTIAL

APP- A019
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Brent Baux/Tulsa/Bentsply
] To Brian Amstutz/Tulsa/Dentsply@ Dey
. G3/D4/2008 09:59 AM Jetf Cook/Tulsa/Dentaply@Dentsph
) Francls/Tulsa/Dentsply@DENTSPL
cc Kelih Clements/TulsaiDentspiy@D¢

Subject One award you DON'T want...

Salve TR, come va?,

MNow that we know ground ruiss, expectations, and rewards for the Godfather contest, | expect that our "crew (TR)' will be
leading the family in wins, We have earnad the repulation of being consistent producers, making a carico df soldf (load of
money) for the family. As in every competition, there is a first place and a last place; thaf's just the way it goes. For
example; look &t Fredo..."poor Fredo has pneumonia”.. maybe that's when if started - back when he was a baby. He was
stepped over by Mikey, even though Fredo was the older brother. But | think It was this;

¢ Fredo had very litile understanding of his tervitory - he didn't know were he was vulnerable 10 the competition and
whete thay set up shop.

+« His competitiveness was nonexistent. He woulid rather party with Johnny Hola in Havanna than put in the effor
necessary to produce.
Sales skiils...let's not even go thers, What deals did he ever close for the famlly?
Finally, the drive and will fo win, Fredo never stepped up to the plate. He just rode on the family coattails,

Like the Old Man said, if you dor't have a win In your hip pocket by Friday you are falling behind...and at risk of eaming,

"The Fredo Award”

Don't be a Fredo...you don't want this award. . it's not good. However, there is one way everycne can avold this - excesd
‘jg\e requirement of (4) Godfather deais by the end of September. This wili take you out of the running for the award

secause you have shown the ability to carry out family objectives, Fall short and you stay in the hunt. The family is _
counting on each and everyone of you...Buona fortunalll i

Ci vediamo.,.

) TDP 26679 CONFIDENTIAL
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) Wygant, Kim

From: Newsil, Bill

Sent: Friday, September 05, 2008 11:36 AM
To: Clements, Keith; McCulloch, Kevin
Subject: Guidance Acct; Special Offer

Guys; Per our conversations re; cormpetitive activity and our current offerings in the market, 1'd itke to targel a special offer
for ull current Guidance users,

We need some Intel from the fleld re; the Guidancs customers in thelr territories.

We'd also like to know what form of obturation they use with thelr Guidance filss. My guess s that most are doing cold
lateral, very economicaily which presents a potential batrier fo us.

What if we coupled the aggressive file swap/GodFather deal and swapped the free Motor oplion with Free Thermafil
option. Depending on size/volume we could potentially offer customer a better file system with advanced wire AND could
potentially offer them time savings and sasier to place “carrier based" oht technique with Thermafli at No Charge fora
period of time, Again, Just thinking of ways to attract these users 1o our systems. Replacing the motorthandpeice portion
of the GodFather deal with Thermafil might actually be a much better strategy. It costs us much less in terms of margin
impact on the orlginal deal and assuming the customer likes the ease and quality of Thermafil obturation, we may build
Incremental Tharmafil business Into the future along with getting new file business.

Your thoughts?

PS. | do think we need a specific Guidance Target List fo go along with our Brasseler and Sybron lists so we can
AGGRESSIVELY target these accounts with Max fire power. We may also wani fo consider & direct mall offerfcampaign to
these customers assuming we can get good lists fromthe flald. Keith, per our conversations yesterday, t would not want
to be a rep or an RSM who doesn't know EXACTLY where the competition Is in their own territories or reglons. My
expectation is that we already have comprehensive lists of competitive accounts or will have them over the next few days.

Thanks

TDP 03343
CONFIDENTIAL
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)
L,arranaga, Niceole

From: McMaster, Stephen

Sent: Tuesday, September 09, 2008 12:11 PM
To: Newell, Bill

Subject: Guidance

Eifl,

Just an FYL

i spoke to Greg and the truth came out that this question was really frem CIiff and not from Field Sales.
Greg was questioned by Cliff in Fla and 'm sure that this request for a statement came fmh"t GiliT,
| explained to Grag that CHff is a pald industry pariner first and a. personal friend a distant second.

Without being unkind, one ¢ould make the argument that KOLs don't really need to know the Inner workings of Dentsply
Legal,

He was not receptive to this logic and indicated that "everyone" knows about the suit and we are sticking our heads in the
proverbial sand by not issuing a staternsent, ﬁ
| suggested that “everyone" does not know or even care about Guidance, that their impact is minimal and that this was no‘tﬁ
his domain and that he should not get into discussions with KOLs about malters not strictly relevant o our business
relaitonship. '

He retuctantly agreed to handle future questions in this way.

You can easily see what happened here; Greg is a young, energetic guy who Is learning as he goes, as we all do.
Hopsfully, it has now been addressed.

Steve

Stephen McMaster

Director of Marketing
Dentsply Tulsa Dental Specialties

TDP 05782
CONFIDENTIAL
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) ABQ Tempt
From: Newell, Bl
Sent: Wadnesday, September 10, 2008 §:03 AM
T Voskull, John
Subject: Fw: radio silence
Aftachments! Doclinkt,ndl
cah you pis call JCity.
Malke sure they know/see this emall from me and that hobody else responds.

Thanks
----- Forwarded by Bill NewellTulsa/Dentsply on 08/10/2008 09:02 AR wermr

Bilt NewellTulsa/Dantsply

09/10/2008 09:02 AM Te drcjgocdis@acl.com

cc MLHtston@Dentsply.com, Rvandarslice@Dentsply.co

B

DocLinkd. ndf (430
B)

Chuck;
JCity will not be able to meet this "special request” timeline desplte their efforts.

It is my understanding that final labelling was rec'd on 8/18.
JCity I8 making every effort to mest the 6 week lead time from that date which ) believe fe 9/29.

Unfortunately, wa have no other details that we can shara at this point.

drejgocdis@act.com To MU | @d i Ry
. (¢} ftletoh@Denteply. com, TGunter@dsntsp y com
09/10/2008 08:67 AM , BNewell@Dentsply.com
e

Subject radio silence

Heilo Everyons,

We were suppose 1o get 50 6-packs in 25 mm of the EndoTaper vesterday but we did not, We have also sent &
number of emails and phone calls but not getting any replies... any body out there?

We need to get them by tomorrow. It is very important for the California meeting this weekend where I am
lecturing and giving a hands-on as it is a little hard to give a hands-on without product. I guess I couid lecturs
on ProTapers?

) Thank you

Chuck |
! 1D 20821 CONFWENT‘A
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" wygant, Kim

From: Painter, David

Sent: Wednesday, September 10, 2008 8:00 AM

To: Clements, Keith

Subject: Fw: Guidance One Fill - What is this about? I looks familiar. Is there any patent
infringement?

Attachments: Doclink1.ndl; Doclink2. ndl

FYi...

—— Ferwarded by David Painter/Ceramed/Dentsply on 09/10/2008 08:50 AM --—

David Boschert/Tulsa/Dentsply
09/10/2008 07:38 AM

To Davit

cc Jasol
Srrval
Subject

Re: ¢

. How can they sell it at half the price then? With Densfll, we charge the distributors such a high price for it that they can't
J sell it cheaper than Thermafil. How is Guidance able 0 do it?

Dave Boschert

Regional Sales Manager
Dentsply Tulsa Dental Specizlties
800-662-1202 ext. 51209

David Painter/Ceramed/Dentsply

08/10/2008 08:36 AM To Jasor

~. oo Davic

Witz

Subject
Re: €
It Is basically Dentsfif and we manufacture it for them..
1
TDP 03942
. CONFIDENTYAY
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e -

Wygant, Kim
Froma: ) ’ Newell, Bil
Sent; Friday, September 12, 2008 8.4 AM
Tos Morrow, Bobby
cc: Philllps, Grag; McMaster, Stephen
Subject: Re: Guidance Rotary Brochure
Attachments! GUIB121%20Endo Taper% 20Brochure%2008.14.08.pdf

Tl

A
GLISI21H20ENdeY .
aperd208rochura... .

They are clearly taking & low price strategy to fhe market, hoping that direct mktg, intemet, and word of

motuth works,
Not a smart stralegy, however one that any competitor can choose....they've just chosen to take this approach now.
Wha should aggressively farget all Giddance accts with our current promotion. ‘

We have 160 reps in fleld plus inside sales pius mktg team......Guidancs has 1 rep 1 think on West coast and 1 ot 2 people
to answer phones, :

We should know exactly where these acets are and I we don't, 1'd suggest we find out with halp of our sales organization.
We might also want to do some festing o see how thelr file compares o ours and others on key perf criteria {cyo] fatique,
torque, efficiency, atc). :

If price alone {s what cliniclans want it would be very important for us, as the market leaders to know that. | don't think
thal's the case and | don't think thelr file can compare 1o 'Y or GTX with M Wire in performance.

Let's remember that probably 90% of thelr curent customers ware probably old GT users whe at some point converted,
We should target every Guidance acct with aur new promo offer and do what makes sense to win thase acets o our
systems. Use current incentives and pricing flexibllity, along with our follow up and gustomer suppert to our advantage,

Bobhy Morrow/Tulsa/Dentsply . T l afDentsplg

) o Oreg pa/Tu uisa/Dentsply

08/12/2008 08:28 AM Hewail/Ti ulsafDentsply@Demspﬁ/
oC

Subject Guidance Rotary Brochure

Enclosed is the new Guidance brochure. Resembias ProTaper's, but claims to be 1/2 the price......

Bobby Motrow

Brand Manager - PTU, GTX, GT, Profile & Lexfcon
Dentsply Tulsa Dental Specialties

Office: 918-878-0187

Cell: 918-261-4068

o 2-44-D9 : CONVIDENTEAL
DEPONENT 2 &
PG eop.370.1008 |
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Wygant, Kim

From: Newell, Bifl

Senf: ' Mcmday, September 15, 2008 1:31 PM

To: . MoCulloch, Kevin; McMastar Stephen; ?hiﬂlps Greg; Morrow, Bobby
Ce: Clements, Keith

Subject: Fw: OneFil Feedback from Field

1 previded some counter detal sel!mg info tast week and ! know Bobby and Greg are working on more of a ;mszﬁon
statement fo share with field. '

Pretty alarring that so many of our reps and mgrs don't appear lo know to gather facts first....If they did, they'd understand
quickdy that it's a K file w/ consfant taper.......NOTHING LIKE A PROTAPER or GTX......scary like & wood screw in terms
of the way the file grabs and screws Inte canal IN THE DIRECTION IT WANTS TO GO, not dirgstion of the canal......as we
all know this leads to zipping and transportation. A thick, inflexible K file is inferior to anyihing we sell.....

8o, our reps/RSM's need to sell againstcounter detall with facte and use thelr training and knowladge, Right now, the reps
and mgrs are gelfing caught in propaganda that should ba very easy to sell against
—— Forparded by Bl Newel/Tulsa/Denisply on 08MB2008 02:25 P -

Kevin McCulloch/Tulsa/Dentisply

DOI5/2008 02:24 PM To Stephen McMaster/Tulsa/Dentsply@Denteply, Bill New

ce
Subject OneFill Feedback from Flield

Bil/Steve:

Just a few items to keep you in the loop. | received a call last week from Joe Werner that Guidance was making a big
show of selling the Onef il obturators at the CDA North tradeshow. Dr Bill Henson was also there and could provide soms
foadback mest likely If you were curious how exactly there were promoting it

o]

| also just recelved a call from John Charbonnet saying that this is becoming an Issue for his reps. He sald that the price
gap is 50 wide - about $100.00 cheaper per pack - that they are being chsllsnged on thelr credibiiity for having sold
obturaiors o customers al our higher price for so many years.

{ fold him that we are aware of the Bilualion and are pursuing it from all angles.

Thank you,

Kevin McCulloch

Brand Manager, Obturafion
DENTSPLY Tulsa Dental Specialties
1-BOO-662-1202 x51174
918-493-6599 fax

918-527-0467 cell
krceulloch@dentsply.com
www.lulsadentalspecialiies.com

t BT “—Ls,qu '_I : TDP 02208
e S44-07 8, CONFIDENTIAL
oevonent JNECi |
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Bobby Morow

b Broyngd Manager
8. E 5100 E. Skefly Dr.. Sulle 300
Juiza, Cklahoma 74135-6540

U DET (918} 8760187 - Office

{913) 261-4068 - Cefl
gPFC[ AlTiF’S fox: (918} 493-6599
T B S . bl

Sepiember 15, 2008

o Sules and Marketing
FROM: Bobby Morow
PURPOSE:  Guidance Update

Let's start the week with 4 riddle:

What do you get when you mix....a desperate.. . misguided inventor... and a constant tapered, poorfy
designed, trisngular shaped (cross-section) rotury file?

Answer “ENIDO TAFERY by Guidance
Guidnnee is taking a price sirategy divcetly simed at Tulsa Dental Specinbtics (TDS). An affordably

priced product without solving a market need will not suceeed. Guidance is going to have a tough time
and we havo a greal opportunity 1o serve Guidance customers,

The new Endo Taper file is replacing the “Variable Taper” (V-Taper) by Guidance, If you had the
copyoat V-Taper as & competifor in your territory, you shouid have a kay day going forward! Hyoun
haven’tidentified these accounts, be surs to do this immediately as compatitors nlso know of this
development, '

"The Endo Taper is the most busic of designs with the most polential risk. A triangular cross scetion is an
antiquated, apgressive file without R&D into the design, This file has a thick, inflexible core that acts
like a wood screw. This design has the potential to cause transportation, perforations and can destroy the
original morphalogy of the tooth.

Cuidance claims that that the Endo Taper “can be used like ProTaper Universal, ProFile, or (T, Y ou
are experienced, well trained Endo Specialists (ot a catxlogie sales rep) ..., is this possible? 1 think

owr clients will langh at this statement as we are laughing at “Endo Taper®,

You should feel confident in whet TDS is providing to the marketplace, Our rotary products are well
designed, consumer centric, long term offerings that are protected by patents.

Another riddle:

What do you pet when you combine a Ynon-vented” obturstor and the same desperate inventor?
Answer: “ONE FH.L" by Guidance

Hon-vented obturators do nat allow the gutt percha to flow as sineothly as vented obturators.

This too is old technology that doesn’t solve a murket nced of a complete 3.1 fill,

This is an excellent opportunity for us to help V-Taper customers fransition from Guidance, Thege

doctors may find it diffienlt to order products, find support or to get the results claimed by Guidance,
This is our time to show our Unigue Value Peoposition and win,

Good Selling!

T™hE 02207
CONFIDENTIAL
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Wygant, Kim
From: Neweli, Bill
Sent: Monday, September 15, 2008 1:55 PM
To: Morrow, Bobby
Ca: Phillips, Greg; McMaster, Stephen
Subject: Re: Guidance
Attachments: Endo Taper Letter to the fleld.doc; DocLink?.ndi
2 '
Enda Taper Latter ’
to the field...

good start, thanks,

I'd offer some suggestions;

{ think we need this to be more direct;, Pro's /Con's comparison of F&B's.

{ think we need to clealy, almost in bullet pt fashion rip apait the Guldance design and explain clearly the pitfalls,
DANGERS of the K fils/wood screw. Maybs even get some commants from engineers, and respected clinicians....ask
Ben, Ruddle, Tinnen others..... What is thelr experience with an aggressle cutting K file?

Need fo remind them that yrs ago we wouldn't even make K files in these sizes....too dangerous... (M. Littlelon and Ben
could probably add cofor commentary).

Need to remind them of all the benafits of ProTape design, GTX design, M wire, elc. .

real direct, factual compare and contrast.
it will end up at Guidance and ali of our competitors. Direct and accurrate is key,

We need to give the sales team 3 or 4 major points 1o counter detail with.....make price a non-issue,

Bokby Morrowf/Tulsa/Dentsply

09/15/2008 14:01 Al To Stephen McMaster/T: u]salDantsply@Dc?Etp!y, Bill New

G

DocLinkt.ndl {418

B)
Greg Phillips/Tulsa/Tulsa/Denis @t
Subject Re: Guldance

Enclosed is the first draff of the ENDCOG TAPER lettar to the field:

How should we address mfg questions? Reps knhow we've made competitive files in the past, so | anticipate this question
coming up.

Thanks,
Bobby Morrow
Brand Manager - PTU, GTX, GT, Profile & Lexicon
Dentsply Tulsa Dental Spemaltles i
Office: 918-878-0187
Cell: 918-261-4068
TDP 02285
CONFIDENTIAL
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Stephen McMaéterITulsamsntsply

08/12/2008 05:13 PM To Bobby Morrow/Tulsa/Dantsply@Dentsply

cc Greg Phillips/Tulsa/Tulsa/Dentsply@Dentsply
Subject Guidance

Guys,
Given the sensitivity of this lssue, please forward any communication with the fleid to Bilt and me first.
™

Stave

Siephen MchMastar
Director of Marketing
Dentsply Tulsa Dental Specialties

7 . TDP 02206
CONFIDENTIAL
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Bobby Momrow
! R, PR 5 Brand Maonager
P e M e 5100 £, Skelly Dr,, Sulle 300
) ) ; J Iulsa}. Qklahoma 74135-6546
’ . 918} 878-0187 - Office
) TuLsa DentaL ey 2or-a06s - ol
, - Fax: {918} 493-6599
SPECIAITES 0 (716} 47365
September 15, 2008
TO: Sales and Marketing
FROM: Bobby Morow

PURPOSE: Guidance Update
Let's start the week with a riddle:

What do you get when you mix....a desperate, .. misguided inventor....and a constant tapered, poorly
designed, triangnlar shaped (cross-section) rotary file?

Answer: "ENDO TAPER” by Guidance

Guidance is faking a price strategy directly aimed at Tulsa Dental Speciaities (TDS). An affordably
priced product without solving a market need will not succeed. Guidance is going to have a tough time
and we have a great opportunity fo serve Guidance customers.

The new Endo Taper file is replacing the “Variable Tapar” (V-Taper) by Quidance. If you had the
copycat V-Taper as a competitor in your territory, you should have a hay day going forward! If you
haven't identified these accounts, be sure to do this immediately as competitors also know of this
development.

The Endo Taper is the most basic of designs with the most potential risk. A triangular cross section is an
antiquated, aggressive file without R&D into the design. This file has a thick, inflexible core that acts

) like a wood screw. This design has the potential to cause transportation, perforations and can destroy the
original morphology of the tooth,

Guidance claims that that the Endo Taper “can be used like ProTaper Universal, ProFile, or GT”. You
are experienced, well trained Endo Specialists (not a catalogue sales tep) ...... is this possible? ¥ think
our clients will laugh at this statement as we are laughing at “Endo Taper”.

You should feel cenfident in what TDS ig providing to the marketplace. Our rotary products are well
designed, consumer centric, long term offerings that are protected by patents,

Another r.iddia:

What do you get when you combine a “non-vented” cbturator and the same desperate inventor?
Answer: “ONE FILL” by Guidance

Non-vented obturators do not allow the gutta percha to flow as smoothly as vented obturators,

This too is oid technology that dogsn’t solve a market need of a complete 3-D fill.

This is an excellent opportunity for us to help V-Taper customers transition from Guidance. These

dectors may find it difficult to order products, find support or to get the results claimed by Guidance.

This is cur time to show our Unique Value Propesition and win,

Good Selling!

) TDP 02207
‘ CONFIDENTIAL
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_ABQ Temp1
)From: Phillips, Greg
Sent: Monday, September 15, 2008 2:05 PM
To: Newaelf, Bill
Subjact: Re: Fw: Can you p!s proactively contact Gary Higley.

Just talked to \V and Gary, Gary Is relieved to learn that the ProTaper files being are not being sold to Guidance, 1tis
likeiy, however, that Guidance will continue to tell folks on the street this story. From what Gary told me, the Guldance rep
probably believed the story he was spinning. Gary Is an expetienced and intelligent rep, once he truly understood the
situation from the lies he was ready to go out after the old "V-Taper" customers.

| realize it wasnt a popular suggestion tast week when | recommendad we put & communication to the field regarding the
settlement. Nonetheless, between you and ), please consider the volume of communication from the field with
questions/concerns and veracity of the Guidance attack. (its obvicus from pictures on brochures that our oven and
obturators are being sold). | will follow sult with whatever you recormmend, buit yau know | will always give you my heartfelt

suggestion for consideration In the decislon,

Thanks,
Girag

Greg Phillips

Senior Category Mgr
Tulsa Dental Spaclaities
{918) 878-0184
gphilips@dentsply.com™

) Bill Newell/Tulsa/Dentsply
BO/15/2608 01:57 PM

To Bobby iiféorrcw{Tulsa!DentspEy@Demspfy, Greg Ph?ﬁ?psﬂ‘ u
cG
Subject Fw: Can you pls proactively contact Gary Higley.

also, pls explain differsnce between Thermafit and Densfil.....Again, Gary thinks it's the same thing....
---- Forwarded by 8ill Newsll/Tulsa/Dentaply ch 09/15/2008 04.57 PM -----

BIll NewellfTulsa/Denteply

09/115/2008 04:65 PM ‘Te Bobby Morrow/Tulsa/Dentsply, Greg Philllpa/Tulsa/Tulsa/

oG
Subject Can you pls preactively contact Gary Higley.

Guys; gary sent emall to NV team and Vanessa. -
He apparently doesn't know the difference batween a K file and our ProTapers......... i
Can you pis explain in detail to him why the Guidance files are not "exactly ke ProTapers” as he shared with the entire

NW team.
Someone should also coach him on how not o believe averything he hears at a trade show.

Thanks
)ou might call Vanessa oo, If you can.

Thp 20804 .
Thanks CONFYDENTIAL
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Wygant, Kim
From: Newell, Bili ‘

Sent: Wednesday, September 17, 2008 9:25 AM

Ta: Littleton, Marcle

ce: Voskuil, John; Armstrong, Scolt

Subject: Guidance file comparafive testing

MarcielJohn; _

Can you tell me if there Is a quici/easy way that we can do some key side by side comparative tests;
Guidance file vs GTX and ProTaper. ’

Would be very helpful to arm the field with soma key differences in terms of;
Flexibliity

Cyclic fatique

File "msmory"

anything else that would point out key differences

Pls let me know, The field needs some very basic Info, but info they can use to share with cusiomers as to why these |
Guidance files are nowhere near ours in terms of acceptable performance and safety.

Thanks

TDP 08104
CONFIDENTIAL
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- Larranaga, Nicole

};-'rom: Baux, Brent

Seni: Wednesday, September 17, 2008 9:26 AM

To: Jaite, Charlle

Ce: Amstutz Brian; Moore, Jed; Cook, Jeff, Francis, Jim; Weis, Kevin, Weber, Mark: Siech, Matt
Subject: Re: Fw: Guidance

Attachments: DocLinkt.ndl

Guidance’s files are closer to a K-file blank then our ProTaper design - that's what 'm talking about, They are not
progressively tapered, they are a fixed taper - all of us should know the differences..,

..and as we know, Dentsply has been fighting Guidance on this for a while now and there has been some significant
developments...nobody is trying to hide anything.

In order to address this situation, we will have a conference call tomorrow at 11am.

As soon as you get this, call me on my céll or let me know via email if you have a conflict. Otharwise, | expect all to attend,
Same numbsrs as our monthiy conferences.

Charlte W Jaite/Tuisa/Dentsply

00/17/2008 11:12 AM To Brent Baux/Tulsa/Dentsply@Dentsply

cc Brian Amstutz/Tulsa/Dentsply@Dentsply
Cook/Tulsa/Dentsply@Dentsply, Jim Fra

i Mark Weber/Dentsply@Dentsply, Matt §
Subject Re: Fw: Guidance

These are rotary flles not K files. We want a response from TDS on what s gbing on. This directly undercuts ail of our
efforts. TDS should be able to get a temporary injunction on this company for this , unless there is something

that we are not being told. We have been waiting patiently for a week. The silence is deafening.

Charlie Jaite .

Senior Endodontic and implantology Account Specialist Dentsply / Tulsa Dental Speclalties
Three Rivers Region )

1 800 662 1202 Ext. 1344

Cell (440) 570 9422

Fax { 440) 356 3312

cjaite@dentsply.com

TDP 63980
CONFIDENTIAL
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Brent Baux/Tulsa/Dentsply o Brian Amstutz/T E- IDentsply@Dentspl
o Brian Amstutz/Tulsa/Dentsp entsply
: 00/17/2008 08:24 AM MoorefTulsa/Dentsply@Denteply, Jeff Cc
) Mark Weber/Dentsply@DENTSPLY, Jim
' Jaite/Tulsa/Dentsply@Dentsply
&C

‘Subject Fw: Guidance

Guys, : :
You have to check this out - they are trying to pimp an .06 tapered K-file design as a PreTaper...

BB
~~~~~ Forwarded by Brent Baux/Tulsa/Dentsply on 09/17/2008 09:23 AM -vomr

Charile W Jalte/Tulsa/Denisply

T Dentspl
00/14/2008 0B:50 PM o Brent Baux/Tulsa/Dentsply@Dentsply

cc Tim Gales/Tulsa/Dentsply@Dentsply, Ke
Subject Guidance

TES,

One of my doctors asked me about Guidance on Friday. He mentioned it is the same as Tuisa Dental but cheaper. | took
Some time and investigated the situation, it seems that these products are duplicating are products in appearance and
Jperformance. They claim that their price is about half of TDS. How do you suggest | respond to this in the fleld? Please
“check out the following website. | pasted some of the. products below. They seem real familiar don't they?

htip:/Awww . guidanceando.com

OneFill Obturation System

OueFill can be used to obturate any 04,
06,08, & 106 tapered canals size 20 10 50
that are shaped by your current NiTi
rotary system or hand filing technique.

OueFiH can be used like your comrent
Thermal Filling Obturator, OneFiil is
extremely radiopague and easy to use
Thermal Filling Obturator on the market
at neatly half the price!

Please download our brochure for

adlditional information.

TDF 03981
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) Endotaper NiTi Rotary Files

'The BndoTaper NiTi System is so
advanced; it can be used like ProTaper®
or inn a Crown-Down technique, fike
Prolile®, GT®, Endo Sequence, of K3,
With EndoTaper keep using your same
technigue, at nearly half the cost!

Please download our brochure for thore
information.

)Charlie Jaite

Senior Endodontic and Implantology Account Specialist Dentsply / Tulsa Dental Speciaities
Three Rivers Region

1 800 662 1202 Ext. 1344

Cell (440) 570 8422

Fax { 440) 356 3312

cjaite@dentsply.com

TDF 63982
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) Wygant, Kim

From: Morrow, Bobby

Sent: Wednesday, September 17, 2008 10:18 AM

To: Newell, Bili

Ceo: Phillips, Grag

Subject: Re: Guldance letter

Attachments: Endo Taper Letlter to the field Sep0B.doc; Endo Taper Letier fo the fleld Sep08-2.doc;

DocLink1.nd!

5

Endey Taper Letter Ende Taper Letler
tothe fleld... to the fleld...

Here's the latest version of the EndoTaper communication.
Please let me know your thoughts.

Thanks,

Bobby Morrow

Brand Manager - PTU, GTX, GT, Profile & Lexicon
Dentsply Tulsa Pentai Specialties

Office: 918-878-0187

Cell: 918-261-4068

) Bill NewellfTulsa/Dentsply

0OME/2008 08:08 PM T Greg Phillips/Tulse/Tulsa/Dentsply@Dentsply

Overall, looks good to me.
i'd only suggest maybe adding a litle more “counter selling" info for reps {0 use perhaps at bullef #4.

ie; when you explain triangle shape/ K file; explalr rmors of the cons such as; sliff, more mass of metai==> less flexible
is; aggressive "wood scraw type of deslgn; no “waisl" to keep some of file away and not engaged with canal along entire
length.....perhaps expiaining why this "old style” deslgn can engage atong entire file lenth.....leading to more potential
friction, more stress, perhaps more breakage.....

fe; also the aggressive wond screw fype of action combined with a stiffinflexible file, may cause file to want to take its own
path and screw In and want o straighen out rather than follow orlginal canat path...

Also, aybe give the reps some P88, sample probing questions and examples of how to address.

They need to know exactly how this Is not a ProTaper and Not a GTX........ and why Dr's should not be putting them to
use.....you get what you pay for....in this case it's like buying "couple day old bread".....really cheap but not very good.

Ovaerali, | think you're closer, but | think fiefd needs a litle more

) TDP 02180
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Greg PhillipsiTulsa/Tuisa/Dentsply

00/18/2008 05:56 PM To 8ill Newsll/Tulsa/Oentsply@Dentsply

ot Bobby Morrow/Tulsa/Denisply@Dentsply
Subject Guidance letter

8il,

Take a ook at the attached, We've shortened up the message to allow for the chance it could post outside of TDS
parsonnel, :

t would recommend we send this letter out now to quel! the craziness thats fiying around. We can follow up soon with
more information (esting, guotes, sclence). Please give us your direction and we will follow sult accordingly. J

Greg Phillips

Senior Category Mgr
Tulsa Denfal Specialties
{518; 878-0184
gphillips@dentsply.com

2 TDP 02181
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e a WK W NN rusal e

Specialtios

— e : Bobby Morow
........... e o Mo N I Brand Manager
) : 5100 E, Sxelly Dr., Sulte 300
: Tulsa, Okiahorma 74135-6546
TuisaDenma e oo
. ¢ N -
SPECIAITIES e !
September 15, 2008
TO: Sales and Marketing
FROM: Bobby Morrow

PURPOSE: Guidance Update

Guidance has introduced 4 new file and made some interesting claims at a recent show, The points
below are facts about the file and its relation to Tulsa Froducts,

The new Endo Taper file is a new file that will be replacing the “Variable Taper” (V-Taper) by
Cuidance.

Facts on the EndoTaper:

*  Uses an age old and simple design, & iriangular cross section , think of a K-File in niti rotary
motion.

+  The EndoTaper is a constant taper file, like ProFile or GT files.

©  ProTaper isthe unique and patented file on the market with variable tapers. The color system of
the ProTaper product was copied by Guidance, but the variable taper of ProTaper is the key to
_) making the sequence work. Coronal shaping can only be achieved on the shapers with
progressive taper at the top of the file, likewise apically for the finishing files,

s The EndoTaper desigh has the potential fo cause transportation, perforations and can destroy the
original morphology of the tooth.

More infermation will be forthcoming as we keep abteast of the activities of Guidance in the field.
Please feel free to contact Greg Phillips or myself if you have any questions or hear new information.

Best regards,

Bobby Morrow

Confidential — Internal Tulsa Dental Specialties Only

) TDP 62182
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DENTSPLY Tuisa Dental

Spociaitias
Y Boboy Momow

oy e

) Toisa Dent S e o st 0
) \ . Skefly Dr., Suite
ULSA ENTAL Tulsa, Oklohoma 741356546
. (918) 878-0187 - Office
SPECIAITIES (918} 261-4068 - Cell
Frw- [Q1R1 4074500
September 17, 2008
T Sales and Marketing
FROM: Bobby Morrow

PURPOSE: Guidance Update

Guidance has introduced a new file and made some interesting claims at a recent show, The points
_ below are facts about the file and its refation to Tulsa Products.

The new Endo Taper file is a new file that will be replacing the “Variable Taper” (V-Taper) by
Guidanes.

Facts on th idance EndoTaper;

s Uses an age old and simple design, a trigngulor cross section, think of a stiff K-File used in nit
rotary motion, .

*  The EndoTaper is g constant taper file. ProTaper’s variable taper is engaged along specific
sections of the canal wall reducing torsional stress. An aggressive constant taper design is

) engaged along the entire wal creating stress and perhaps more breakage.

¢ The EndoTuper design has 1 fential 10 coause trams, jon. perforations and destroy the
original morphology of the tooth. The combination of stiffness and aggressiveness may cause the
file to take its own path, similar to a wood screw, and straighten out rather than follow the
original canal path,

¢  Prolaper is g unique and patented file on the market with variable tapers. The color system of
the ProTaper product was copied by Guidance, but the varjable taper of ProTaper is the key to
making the sequence work. Coronal shaping can only be achieved on the shapers with
progressive taper at the top of the file, likewise apically for the finishing files.

FAQs:

1. ProTaper Universals has a variable taper and EndeTaper has a fixed taper. How does decreasing
the percentage of taper over a portion of the file’s cutting blades serve to improve flexibility? If
you build a file with a fixed taper over length, it will be much larger, more stiff and less flexible - -
plus it will indiscriminately continue to enlarge the coronal two-thirds of the canal that has already
been optimally prepared. In other words, the smaller the percentage taper, the more flexible the
file. Strategicaily varying the taper allows maximum fiexibility.

2. If the EndoTaper files are constant taper, how can Guidance claim that their “C1, C2, C3...." Can
be used like ProTaper’s finishing files? Every EndoTaper file is constant tapered, so the file gets
larger as you move coronally from the tip of the file. ProTaper Universals finishing file have fixed
tapers from DO to D3, then decreasing tapers between D4-D14. When used as directed, the
Finishers only work towards their terminal extent and will not engage or further enlarge the

/) TDP 02183
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coronal one-half of a canal. ProTaper Shapers and Finishers have multlple dlﬁferent tapers over
their blades {o increase efficiency, safety and flexibility,

3. Similar question, how can EndoTaper ¢laim their G1, G2 or GX be used like ProTaper’s 81, 82,
and SX files? The S1 and S2 have increasingly larger tapers over the length of their cuttmg biades
allowing each instrument to engage, cut and prepare a specific area of the canal. 81 is designed to
prepare the coronal one-third of the canal; whereas S2 enlarges and prepares the middle one-third.
Although both instruments optimally prepare the coronal two-thirds of the canal, they do
progressively enlarge the apical one-third. This is due to the patented variable taper. The
EndoTaper’s files are constant taper and will net perform like ProTaper Universal,

PSS QUESTIONS:
1. What technique do you currently uss to clean and shape the canal?
2. Have you used a rotary K-File before? Why or why not?
3. What difficuities could you encounter?
4. How effective are these files in tight, curved canals?

Key takeaways: The Guidance EndcTaper is not a ProTaper, ProFile, GT, etc. The BndoTaper is a
constant tapered, triangular bladed file. Don’t lose a sale to Guidance because they say their files are
like Tulsa’s.

More information will be forthcoming as we keep abreast of the activities of Guidance in the field,
Please feel free to contact Greg Phillips or myself if you have any questions or hear new information.

) Best regards,

-

B A1k, i-"&’!laga'..;""""

.:rg{‘}': ‘{WJ e

oy
Bobby Morrow
Confidential ~ Internal Tulsa Dental Specialties Only

) TDP 62184
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ABQ Temp1 .
! rom: Litheton, Marcle
et Wednesday, Saptember 17, 2008 10:42 Al
Ta: Newell, Bill
Subjest: _ Fw. revision: Labels for Size, Taper, and Length
Atltachments: SP-PGID000S-V-TAPER BLADE pdf;, SP-PGID0003 ENDO TAPER.pdf

T
SPE-PGIDY005-V-TASP-PGIDEN03 ENDO

PER BLADE.pdf ... TAPER.pdf (75... il

| assure you he is geiting a constant taper file for both the VTaper, it is a 04 taper all the way down and Constant taper & a
06 taper all the way down regardless of what they are telling anyone. They all have a triangle cross section and are 3 fiied
Justiike a K-File, Below your e~mall is an e-mail | sent to Dr. Goodis questioning him on why he was caiilng his 10°s ang:
15's G files. And | don't have a clue what an 8X File is. His answer is below that. It Is {ruly false advertising of his file if he
or anyons else |n his group is telling the public what they told Nathan Roy, But we do not have the capability currently in
house to manufacture PTU's. If that helps ease your conoerns. | will send you a PDF drawing of the Constant and VTaper
files we are manufacturing &g a visual for you to review. This may help. :

Bill Nevell/Tulsa/Dentsply
09/17/2008 10:57 AM Te  Marcie Litteton/Tulse/Dentsply@Denteply

i ) ce .
Subject From a technical standpeint, this isn' tiue, s 177

Hi Marcie; guidance customer service supposedly sald this (see below), Is this true in any way?? Pls explain to me sa?
can understand. Thanks, Bill

More interesting info from the field. . ' t

Nathan Roy cailed Guidance inguired about the files. The operator told him that Tulsa was making the files and obturators
for them.

She said the G1, G2, and SX are variable fapared PTU flles with EndoTaper labeling. The Finishers are constant tapersd
.08 Profile files with EndoTaper labaling.

™ ok

it
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Wygant, Kim

zfom: Roadcap, Harvey

Sent: Wednesday, September 17, 2008 4:38 PM

To: Eagan, Michael; Allinson, Matt; Lesser, Ro; Kehli, Marc; Townsend, Adam; Humphrey, Chad;
Federspiel, Luke

Subject: One more thing...

Team, "

One mors item for Fridays AM call.

As some of you may know, there are a lot of rumors flying around right now about Guidance, | know we are in intense
litigation regarding patent tnfringement and have been for some time. { also am hearing that the fites will no longer he
available soon from most sources.

Slnce as a company, we are seeing some good gains from the Godfather promo, it only stands to reason that we shiould -']
use this promo to-delivar a Knockout Punch o Guidance as welll We also want {0 be the company that filis the void in J
these Guidance accounts rather than Brasselsr or Sybron.

Please look CLOSELY at your acocount base, and have a list ready with ANY account you even suspecl are using
Guidance. Please give this a lot of thought. The message | am getting is that based on the sales data we have, the
Guidance accounts are out there. All of you should have at least one....

| know of two,

Dr. Elizabeth Perry- Endadontist in Tims territory $40K in saies
Dr. Colin-Ress-GP in Chads territory $1-32K in sales.

)Who do you guys have? Please bring names to the call. We want to knock them out while we have this promol ]
Thanks,

Marvey

Harvey E. Roadeap 1N
Norihpast Replonal Manager

DENTSPLY Tulsa Dental Speciaitics
5100 B, Skellty Dirive, Suite 300
Tulsa, Oxlshoma 74135-6546
(800} 662-1202 - Office
NASDAQ: XRAY (800) 597-2779 - Fax
evee Jentspiv.som Emasil: hrosdeapBdentsply com@identsply.com

e

3 TDY 67201
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) Wygant, Kim ' )
From: Warren, Amy
Sent: Monday, September 22, 2008 6:16 PM
Ce: Newell, Bill; Clements, Keith; Gales, Tim
Subject: Re: Guidance Accounts in'the MAR
Attachments: Guldance Targets.xisx-MAR. xlsxUpdated Sept 08.xlsx
b4
Guldance

agets.xlsx-MAR xls»
Sorry for the delay- | saved the wrong docurent! Here is my target list for the MAR. Have a good

Monday righil
Ay

Amy Warren-Kimbro

Dentsply Tulss Dental Specialties
Mid Atlantic Regional Sales Manager
4-800-662-1202, Ext, 51216
819-601-3001 ¢ell

B919-834-9898 fax
awarren@dentsply.com

Amy Warren/Tulsa/Dentsply

T
0912212008 06:15 PM To Bill Newell/Tulsa/Dents|

cc  Tim Gales/Tulsa/Dentsi
Subject Guidance Accountsint

Heilo Bill- .
Hope you had a great weekend and you are ready to take afl of the Guidance accounts and call it "The Smack down E
program"l  \We are ready to gain our business back and win these back cver to TDS,

As it relates to the business lost in the MAR- | am finding the Guidance accets fall within the Tier 4 and Tier 5 range with
less than $500-$3000 in total business. Of the accounts on my list- a few have been at the Tier 1 or 3 level In previous
sales history. This week alone, my team has set up 3 apts with their targeted hit list and realize the importance at gaining
not only business back, but also showing the accounts just how blatent Guidance has been at copying our brochures and
just how iow they will go to get any business they can from us. The account target list had relationships wih us In the past,
unfortunately, due to the level of the account- we don't touch them as often as we should (again- Tier 4 and 6.

| have gathered numersus competitive Hists over the past year- mainly from Brassler and Sybron, but Guidance Is the
smallest amount on a competitive level- all GP's on this list. | don't have any end¢'s that have switched, and many have
updated me when they have made an attempt (o get in the office- ex! Joe Camps office In Charlotte. :

From the list gathered- the potential is over $39K in total business potential with 2 accounts totaling $20k, Chris O'Neili

has been working on the Mountain Arga Health Education today, Cindy has an apt with Dr. Mike Mango on Tuesday 9/23
! TDP 02072
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Wygant, Kim

From: Newell, Bili ‘

Sent; Wednesday, August 13, 2008 9,53 AM . :

To: Bracken, Jeanhie; Voskull, John; Quinn, Kelley; Gaihes, Vioki; Newef, Bill; Clements, Kelth;
McMaster, Stephen; Arinstrong, Scolt; Kiser, Rick

Ce: Brownell, Blake

Subject: CONFIDENTIAL; Seftlement and new Manuf agreement with Guidance

CONFIDENTIAL

FyL

We have reached a confidential setllement agreerment with Guidance,
As you may recall we were in litigation surrounding a dispute over thelr files and our palents.
The settlement is confidential and It's important that all of us keep It as such.

1 oulcome of the agresmont Is & manuf agresmant with Guldance, wheraby wa will be manuf flles and obturators for them,
They will no langer be seliing through distribution but rather will be re-establishing a direct sales model,

A couple of things I'd ask the Director team to understand, : o
Flrst, these are unusual situations and fertunalely don't exist often. ‘ ;
On one hand we're & supplier/manuf for Guidance and Operations/Manuf team will be making thelr product per thelr spec. i
in the fleld, they are a competitor and we should compets as normal. Guidance business/Guidance customers arg targels

for us Just itkey they've always bagh,

No.communicaifon of any type is neaded but | wanted you afl fo be aware.

As Guldance makes thelr changes {leaving Palterson and golng direct) there may be rumars In the market, specufation
and direct guestions comln? your way, ‘

Any "external’ {nory Denteply) questions we should sknply avoid and direct that person baok to ask Guidence. If really
pushed, say it's confidential and move on.

i "internal” (Dentsply EE's} questions come your way, pls carefully guard the confidantiallly of the agreement and assess
how much Infa you need to share (“ths less the batter”). At some point many i not most peopls will know that wa're manuf
product for Guidance, but we need to delay that info transfer as much as we can,

Blake, you'll get quastions In the dealer world and short term you Jeally need to avold as best you can, letting them figure it
out on thelr own. Whils we hope thers won't be any real aggressive retaliation from dealers hack towards us, please kesp
your syes/ears open, .
Our direct sales reps may someday wonder why we're maling produst for & competitor In the market place and we should
be prepared to answer. The real answer Is that competitors wilf always exist and in some oases we'd rather manuf thelr
product end make some profit off of thelr sales than have that manuf profit go elsewhere, But agaln, we can't be

volunleering that Info.
Any guestions, ple call me and THANKS for your help
Bifl

o

TDP 00824
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‘Wygant, Kim

From: Thompson, Kari

Sent: Tuaesday, September 23, 2008 12:29 PM
To: MeCulloch, Kavir

Subject: one fill by guidance

Hey Kevin,

What do you khow about one fill by Guidance.

| found the oven on-line, Iooks just like our oven,

Patterson reps are telling Drs. that weé manufacture the product.
One of my offices just called wants to return thelr Tfil and buy one fill $109.50 for a 30 pack.
Thanks for your help.

Kari Thompson .

Inside Terrtory Manager
Tulea Dental

1-800-8682-1202 ext 51483

TDP 83318
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GUIDANCE ENDO

QTSNP ; . i - : e e e b Ao A et it e s

e 7540 M‘iig'ﬁ'gﬁ:ﬁé'r}f Bt NE Sulie 505 _
o Albtiuergus; NMUSARTIDE L T

. C'biober { #008 ..

Vi :ﬁa’c;mf;é =g9'my-a§§-ﬁss;§ -

My, William Neweli AT
" DENTSPLY Tulsa Dc,nfal bp&c:a]tu.s"

: '_S‘%OG B Skelly Dr., Suite 300 . -

- Tilsa, C}klahoma 74”5*?}546

| x fR‘ﬁf hannett {,ompmw, Int. ¥, K‘V I’harmaceutwal C‘ﬂmpmry, ot at
oGy, Adtion No, 08«3'%8»3311 : . -

By TDea; Bill:

N Thns resporid% fo yem icttm‘ of Scpttmhu‘ 25 2?008 Your umiatual dcmsion t(}
). 11 discontinue supplyingobturator product isimproper and fn beach of e Marmifactiring and
- Supply Agrdement recently efitered ity between Guidaniceand Tulsa Dental. Favther, T dispute -
- your allegation that Lam defandt.of the Agicenient, That said, Thave fnvestigated the a!lagatmns“
- Chivgour leter. Lhave reafficned thiat Guidance’s sales represefitatives aré not o prormite the
o ;(mxianoe obturamrs fot uge wnh ansf ay@iﬁm ﬁﬂ"erad for sﬁic by Iuisa ]}emal am:! ate ram ia

. =ahundanw ni cauumz, C‘rmd«ncu wxll alsa be 1eV13ing ﬂs euﬂ ent advcrhs;ng mmmal\,

o Pieas;, zmmedmtciy wnﬁuu thal iuiSd Dentai will contiriue su}@piymg (:utdance w;th SRS
- obisrators-wnd fulfill attoutstanding orders, inchuding PO Dentl 00108 for Onokill dated Octebér -~~~
: _l 2008 whmh is: tc ba dc. we?ed wath:n 90 days (that is, by_ Decﬁmbm 30 2093} Noias ihe '
o fnwmced by Deaembm 30, 2(103 then the temamde{ ot tl:ns 3’100 600G credit is to he applmd tc
- produet shifpped sfter this.date. P Lo i

A " Ona mfatcd wiattér, 1 hiive hc:a:ci wpvrte hnm ﬂm field thai I"ui*%a f)ent:ﬂ 1LpiCS€HfaflVK}
S e mfmmmg dentists that Guitlince is goingdut of bugineyy and that Ondlillis an infefior )
- produict ornot as goud as ThrsrmaFil, One claim inpavticular 1§ that e “vent™ in fhe ThermaPil .
- product allows back-flow to prevent extrusion of seater and gutta:peegha-which the DneFill doey -
" not. This is an unsubstanifated claim, This-overall conductis improperand we request'that you
U dimimediately informy your representatives Lo cease: making afl sueh. wmmalm 1 of course,
o }reseive all nghis amd remudws to take <1ppi:0pnaic adfton. . L. :

| wewiglidanceendo.com » 1 866:844.3636
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. 7518 Montgninery Bled NE Bhjte 05 T
- Abwoergve, NMULSAD7I0N .

_ I“maily, the an&l'zl} Iabch ﬂmt h'ivrs i}cen piawd o the j‘sfe)duu W hdvc :ecewed vary o
- fromi the agreed-to fabel set-forth in BExhilst 1 of the Agigerent, Please c’onﬁﬂn that it thc
futu:c correct tabm wrl] b pia:,ed a1 the UneFill {m:rc'um o

L - '-%mcex ciy}

..‘-“

%'—"ﬂ (f.i':-w» "‘/-A-”. iy

K Clinfes I.-:'G'tmilis’

a4

Wi guidsneeendo, cor o 1‘.85;1'3.8}44.-35?36‘ e
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Jeffrey 8. Ginsberg
Diract 212,905 6407

| & KE n- g_% jgineberg@ke nyon com
" ) " NYQLJ Ons Broadwa
frta lactual Proparny Law - E{W; gg?mhé 100041807
Fax 212.425.5286

Qetober 7. 2008

By facsimile (717) 849-4753
Confirmaation by first class mail

Brian M. Addison. Esq.

Vice President. Secretary and General Conngel
Dentsply International ‘
Susquehanna Commerce Center

221 West Philadelphia Street

York, PA 17405-0872

Re Manufacturing and Supply Agreement

Dear Brian:

1 write in response to your letier of Septemnber 25, 2008 o Dr. Charles Goodis and in
partial response Mr. Newell's letter to Dr. Goodis of the same date. In your letter, youstate that
certain statements allegedly made in Guidance Endodontic’s brochures and by sales
representatives "are false andfor misleading and therefore actionable under the Lanham Act.”
However, the atatements that you alle ge are false and/or misleading, to the exteat made, ate non-

actionable puffery andlor are otherwise neither false nor misleading, Further, as you are aware,
the products at issue are sold to sophisticated customers (e.g.. dentists and endodontists) who are
not easily misled. See Sandog Pharms. v. Richordson-Vieks, fne., 902 F,2d 222, 229-230 (3d
Cir. 199Q); Labware v. Thermo Labsystems, 2005 U.S. Dist. LEXIS 12993, *30-32 (E.D. Pa. June
28.2005). Accordingly, we dizapree that the alleged statements you cite are actionable under the
Lanham Act.

| Notwithstanding the foregoing, and in the spirit of cooperation that led to the
Manufacturing and Supply Agreement entered into between DentsplyiTulsa Dental and

Guidance (the "Agreement”), please be advised that Guidance will be revising its corrent
advestising materials to address cettain of the statements cited in your letter. However, Guidance

~ feels strongly that it should not be precluded from making statements along the lines of
"EndoTaper can be used in techniques similar to ProTaper or ProFile GT." Such statements are

unquestionably true and there is no provision in the A greement that would prohibit such
statements.

Mew York Washington, DC Sillcon Valley www Kenyan cora

CONFIDENTIAL GUIiL APP-AO50
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Brian M. Addizon. Bsq,
October 7, 2008

) | Page 2 g(

Further, as set forth in Dr. Goodis" response fo Mr. Newell’s September 25, 2008 feties (a
copy of which is enclosed), Tulsa Dental’s vnilaters] decision to discontinue supplying
""obturator product” is abreach of the A greement. Please confirm that Tulsa Dental will
immediately resume supplying Guidance with obturators and fulfill all putstanding orders.

Very truly yours,

Jeffrey S. Ginsberg

Enclosure

cc: T, Charles Goodis

CONFIDENTIAL GuUIDi APP-AO51



/ L™ Case.1:08-cx-01101-JB-RLP _Document 575-2... Filed 05/24/10 Page 7 of 47

'\Mant, Kim

From: : Higley, Gary

Sent: - Wednesday, October 08, 2008 10:44 AM
Te: Phillips, Greg

Subjeck: Fw: Guidance

Attachments: Doclinkt.ndl

Grey,

Here is the letter | sent to Bill ing my conversation with John from Guidance. Since then | have learned that the
Guldance numbers are InBur BFCS2and they are shipped out of Johnson City, | alse understand that we protuce the
new shaping files for them énﬁwapﬁ’érently Guidance is telling customers these are ProTaper files). Their finishing files,
obturation and oven are fram our exlisting steck. My guestion is, why would Dentsply-Tulsa Dental de anything that would
take volurme and business away from the Tulsa OTM's (sales force)? Making quota ks tough this yaar already, and now
our cusiomers can buy cheaper through the Dentsply back door,

Let me tell you what | experienced yesterday. - By the way, you may not reatize that since | have come on.with Tuisa, every 7}
endedontist in Montana uses Tulsa files. | am currently in Kalispet and Whitefish, Montana, t went in to one of my best '
endodontist's offices. We visited and | then asked him for an order. He informed me he would not be placing an order
since he had, in his possassion, a collection of Guidancea files. He vary directly informed me that these are Tulsa files and
he.can get them for half the price. Now | know there Js an active study club here In this area. | was sitting at dinner
picturing this endodontist, at the next study club meeting, informing everyone that Guidance will supply Tulsa files for half
the prica. What a disaster.

(3ary Higley _
Executive Endodantic & Implant Specialist
Northwest Region

I‘%/pokane Terrifory, E. WA, N, ID, W. MT
Af-Mail 1-800-662-1202 Ext. 51324

E-Mail ghigley@denmtsply.com

Celi 508-208-6115

- Forwarded by Gary Higley/Tulsa/Dentsply on 10/68/2008 09:10 AM —-..

TDP 03231
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R I B T U

Wxga nt,. Kim

From: Boschert, David

Sent; Monday, November 24, 2008 4:03 PM
T} Newsll, Bll, Claments, Keith

Ce: Palnter, David

Subject: Guldance Claims

Gentlemen,

&'Wanted to follow-up with you regarding the questions you had about Guidance and some of
“the claimg they mey be making, After talking with all of the Central RSM'8, thera have
keen no specific lnstances of acecounts telling ue that they were told by Guidanoe that
thelr files and obturators were the same ss ProTapsrs or were manufactured by TDS ok
Dentsply. There have been reports of some accounts trying the new Guldance file, hut
‘iéthing &8 speclfic as what you were asking abomt, Ifm sure you have lookad at the
wabsite, but they do mention ProTapers by name and basically state that thelr f£iles azs a

replacement for P30,

On that note, Shane Devericks did convert a Guldance nser today in Axiingten (Dr,
Rhitmore) with a 50 pack Godfatheyr deal,

Let me know if you have any guestions,

Dave Boschert )

Regional Sales Managerx

Dentaply Tulsa Dental Specislties
B00~662~1202 " ext. 51209 .

A
St

«> 1 ‘CIP 016
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Wygant, Kim

“From; Newall, Bill

Sent: Tuesday, November 25, 2008 8:31 AM
To: Boschert, David; Clements, Keith
Subject: RE: Guidance fiw up - MBR

Thanks. Guys, as we've discussed...it's a jungle out there., Very competitive angd it
always will be. We have a complete bayg of tools to address every compstitive situation to
include very aggressive pricing as needed. Guldance ls a low price/cheap file, cheap
obturator competiter. No service, no after sale support, ne comprehensive C& or other
product offerings. Don't lose a single account to these guys. Customers can buy files
over the internet and direct mail forx very low prices and Guidance is now just another low
priced option ont there. Use creative bundling to add value and get as aggressive as
needed and as makes sense to make sure we address any/all competitive threats that come
our way. Let me and Mktg know how we can help, I know Greg Phillips will NEVER let a deal
get away from nug as long a5 wWe khow about i,

————— Original Message~—-—--

From: Boschert, David

Sent: Tuesday, November 25, 2008 7:21 AM
To: Clements, Keith; Wewell, Bill
Subject: Fw: Guidance flw up - MSR

Below iz some additiomal follow-up from Rob Felts, No specific instances of what you were
referring to, but their marketing materizl is pretty blatant...

Dave Boschert

Regional Sales Manager .

Dentsply Tulsa Dental Specialties .
BO0-662~1202 ext. 51209

~~~~~ Forwarded by David Boschert/Tulsa/Dentsply on 11/25/2008 07:18 MM

Rob
Felts/Tulsa/Dents
ply To
David )
11/24/2008 07:28 Boschert/Tulsa/Dentsply@Dentsply
P cec
Rok Felts/Tulsa/Dentsply@Dentsply
Subject
Fwi Guidance flw up -~ MSR
1. Their files axe same as ours - No acct has claimed that
this was sald by any rep. However, the files look like the same as
PT, and thelr Endo Taper brochure uses the ProTaper brand name and
same technique as proscribed by ProTaper. Alsc, ProTaper customers
note that the literature dropped off by the Guidance rep looks
similar to ProTaper literature we market ProTaper, EXHINT # Ifii ,
2. Thely obturators are same as ours oy Densfil - same as 5,{:{ oi
above . : DAYE heed {
3, That we're manufacturing either or both, -~ same as above - DEPGNENT e
also would be interesting to gall the Endo Tapar toll free customer Al
sve line from the brochure to see how they portray the file to Eﬁﬁ%ﬁ&g‘ 800.376.1008
2 TDP B1750
CONFIENTIAL
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customers

I am getting liat of accts contacted by Guidance, for our records, in
S5t. Louis. Those are the only area, where we have noted an ocutside
rep dropping off information to Drs, in the Mid South region, sc far.

In the Ende Taper brochure - ProTaper is used 13 times, Profile 6T
is used B times and thelr Filling technigue - Thermal Filling (sounds
kind of like Thermafil 777) is used 12 times.

{See attached file: Endo Taper Guidance,pdf) (See attached file:
ProTaper Brochurepdf.pdf)

Rob Felts

Mid South Region

Regional Salez Manager

DENTSPLY Tulsa Dental Specialties
BOO. 662.3202 x 50825
502.,228.3751 {fax)

502.439.5920 {mobile)

~——m- Forwarded¢ by Rob Felts/Tulsa/Dentsply on 11/24/2008 08:03 BM ~——m-

"Painter, David®
<David.Painteartde

ntaply.com> To
"Budreau, Jascn"

11/24/2008 01:00 <JBudreaul@Dentsply.com>, "Boschert,

BM David" <DBoschert@Dentsply.com>,

"Braun, Mike"
<MBraun@bDentaply.com>, "Smalley,
William D¥ <WSmalley@dentsply.com>,
“Charbonnet, John"
<JCharbonnet@bBentsply.com>, "Pelts, .
Rob™ <RFelts@bentsply.com>

cC

Subject
FW: Guidance

RM team see below an urgent request from Bill. FPlease send your responses to Dave
Boschert and he can compile and submit to XC and Mewell. The key is the specifics.

Thanks,
dp

From: Newell, Rill

Sent: Monday, November 24, Z008 11:58 AM

To: Clements, Keith; Gales, Tim; Andregq, Steve; Painter, bavid
Subject: Guidance

Need to know today the following;

Any and all Dr's who have been told by Guidance {(inside customer service, and/or sutside

3
TDP 01751
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reps, and/or other members of the company/Guidance) that;

1. Their files are same as ours
2, Their obturators are same 35 ours or Densfil
3. That we're manulacturing either or both,

Weed to know what exactly was said and to what clinicians. {(name of acct, who from
Guidance said what, and date are aprox date of this info exchange). Specific info is very
important so pls ask your teams to pass along details as outlined above.

Thanks very much

:

4 TDP 01752
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Larranaga, Nicole

-gom: Slanicka, Karen

Sent: Tuesday, November 25, 2008 526 PM

To: Barbleri, Tom

Subfect: Re: Guidance Information needed... URGENTIH

Haven't heard anyining j

Karen Slanicka

Terrtory Manager

Dentsply Tulsa Dental Specialties
917.207.6908
kslanicka@dentsply.com

Tom BarbieriTulsa/Dentsply Te . Bord/Tulsarbent :
o Steven R Beray/Mulsa/Dents
11/25/2008 08:18 AM Thomas/Tulsa/Dentsply@De¢
talaydi@dentsply.com, Clific
e Tim.Gales@Denisply.net

Subject Guidance Informantion nead

) All-
Please let me know If any of your customers told you that they heard any of the following from Guidance. ..
Any and all Dr’s who have been told by Guidance (inside customer service, and/or outside reps, and/or other members of
the company/Guidance) that;
I Their files arc same as ours
2. Their obturators are same as ours or Densfi

3. That we're manufacturing either or both,

Need to know what exactly was said and to what clinicians. (name of acct, who from Guidance said what, and date are
aprox date of this info exchange). Specific info is very important so pls ask your teams to pass along details as outlined
-above,

| need to know this by Wednesday morning... it Is for a report for Bill Newell

| need to hear from you even if you don’t have info to add!

Call with questions...

- ) Tom Barbieri

£

TDP 07112
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) Wygant, Kim

From: Barbleri, Tom

Sant: Wednesday, November 26, 2008 11:067 AM
To: Newell, Bill

Ce: Gales, Tim

Subject: Guidance Info...

Gragetings Bill~

Sorry it's take a while to get back to with the information requested regarding Guidance,
hut I wanted to be sure our feedback was accurate.

Currently, we don't have any confirmation for the questions you posed....

No one has specifically said that “Guidance files are the same as curs* or "their
Obturators are the same as ours or Densfil® or “that Dentsply is manwfacturing either or

both”,

We do have on Endodontist whe recently took s "deal" from Guidance. The eoffige has
several doc's who use TDS and we hoped to get Dr. Gupta back on board with a lucrative
Partnership agreement. He did place an order and intended to switch back to us, but
eventually went hack to Guidance . Dr,

Gupta at Shore Ende, acct number 31584, told Jay Halsey that he switched back to
Guidance based on price alone. Jay has tried to see Dr. Gupta but hasn't had success
yet.,, but he will. When he does, we will report back what, exactly, John Ferrone, the
Guidance rep is saying.

Have a great Thanksgiving. We hope Lo see you at the Greater NY Show!

) Regards,

Tom Barbieri
Matro Regional Manager
609 634-(G9%10

) t TDP 01744
CONFIDENTIAL
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Wygant, Kim

From: Andregg, Steve

Sent: Wednesday, November 26, 2008 8:50 AM

To: Newell, Bill

Ce: Bourgeois, Vanessa; Barnas, Stephen; Hines, Chris D; Lorimer, Matt
Subject: RE: Guldance

Bill, hopefully you have received feedback from my team, as well as Kevin McCullough. 1 spoke directly
to him about the Mountaln region, which has had an Open RSM position, and | told him that there have
NOT been any customersfaccts that have comtnunicated any feedback about Guidance like this in the
region. We wili continue to expiore this.

Steve Andregg

West Area Sales Director
Cell; §23-382-3610

Fax: 623-325-5502

From: Newell, Bill
Sent: Monday, November 24, 2008 10:58 AM

To: Clements, Keith; Gales, Tim; Andregg, Steve; Painter, David
Subject: Guidance

Need to know today the following,

Any and all Dr's who have been told by Guidance (Inside customer service, and/or outside reps, and/or
other members of the company/Guidance) that,

1. Ther files are same as ouwrs
2. Their obturators are same as ours or Densfil
3. That we're manufacturing either or both.

Need to know what exactly was said and to what clinicians. (name of acct, who from Guidance said
what, and date are aprox date of this Info exchange). Specific info is very important so pis ask your

~ teams to pass along details as outlined above.

Thanks very much

TDP 61756
CONFIDENTIAL

APP-A059
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Wygant, Kim

From: Bernauer, Jog

Sent:  Friday, January 30, 2009 12:37 PM

To: Baux, Brent

Subject: RE: Manager Guidance Contest & GTX Contest Payouts

@

Joseph W. Bernauer Jr.

Dentsply Tulsa Dental Speciaities
Atlantic Coast Regional Sales Manager
Cell 215 317 1002

From: Baux, Brent

Sent: Friday, January 30, 2009 2:35 PM

To: Bernauer, Joe; Barblerl, Tom; Gales, Tim

Subject: RE; Manager Guidance Contest & GTX Contest Payouts

| know that term all too wetl...my little Pain in The Ass is getting marrled next month. That was our
affectionate term for my daughter.

From: Berpauer, Joe

Sent: Friday, January 30, 2009 2:33 PM

To: Barbierl, Tom; Gales, Tim; Baux, Brent

Subject: RE: Manager Guidance Contest & GTX Conlest Paycuts

Question; what is PITA?7727 ( | do not recall that term being used at the Seminary ©

Joseph W, Bernauer Jr.

Dentsply Tulsa Dental Specialties
Atlantic Coast Regional Sales Manager
Cell 215 317 1002

From: Barbieri, Tom

Sent: Friday, January 30, 2009 2:20 PM

To: Galgs, Tim; Baux, Brent; Bernauer, Joe

Subject: RE: Manager Guidance Contest & GTX Contest Payouls

Any time!

From: Gales, Tim

Sent; Friday, January 30, 2009 2:19 PM

To: Baux, Brent; Barblerl, Tom; Bernauer, Joe
Subject: RE: Manager Guidance Contest & GTX Contest Payouts

No doubt Ferrone has been a PiTA butif | had to guess Guidance will be a part of endodontic history
within the next six months.

Nice job Boys..,. Tommy's buying the cigars
Timothy Gales

East Area Sales Director
Tulsa Dental Specialties

fjgales@dentsply.com

724-248-3858 Direct Dial p
TDP 03468
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Dentsply Interpational Inc. and Subsidiaries

Selected Financial Data

Yezr Ended Dacamber 31,

2008 2007 2004 2005 2004
lin thousands, excent per share amounts]
Statement of Income Data:
Netandes ... ... s inenrrasss o $2,193,723  $2,009,833 $1,810,486 $1,715,135 $1,894,232
Net saley, sxcluding precious metal content . .. ., 1,993,800 1,815,898 1,623,074 1,642,711 1,481,083
Grossprofit, . .. vh v i iin it N 1,161,944 1,040,783 929,011 869,018 846,518
Restructuring, impairment and other coste
(INCOTBE). v oo venenns e e 32,358 10,627 7,807 532,765 7,124
Oporating IDCOME . .\ v vre e e 380,421 364,891 914,794 12,922 285,130
Income before income £a%e8 ... v enaones e 365,472 358,138 814,837 11,038 274,165
Net incoma from continuing operations .,.,.... $ 283,860 ¢ 259,664 §$ 223,718 § 454183 $ 210,286
Net income from discontinued opsrations® , . ., - - - - 42,879
Totalnet incores v v iv v e i, § 283,860 ¢ 259654 § 223,718 § 45,413 § 263,166
Eaxnings per common share: '
Besic....... e e e e & 180 ¢ ° L71 & 144 % 028 § 1.31
Discontinued operations, . . ............. .. - - - - 0.27
Total earnings per common share —basic . .. .. ... $ 180 % 171§ 144 & 029 § 1.58
Barnings per commen share — diluted:
Diluted, o v0vnvvr v ervvnnns e $ 187 § 1.68 % 141 % 628 § 1.28
Discontinued oparations ., . ... oo - - - - 0.26
Total earnings por common share —dilnted. . .., .. $ 187 § 168 § 141 § 028 3% 1.54
Cash dividends declared per common shave. .., .., $ 018500 § 0.16500 §$ 014600 § 0.12600 § O.10876
Weighted Average Common Shares Outstanding:
Basic ..o v v Ceeeney 148,069 161,707 165,229 158,191 169,776
Diluted. . .0 v v vni v v s irn v eae st 151,679 164,721 158,271 182,017 164,028
Balance Sheet Data:
Cash, cash equivalents nnd short-term
investments . ...... e ety . % 204249 § 816323 § 65143 ¢ 434,525 § 508,363
Property, plant and equipment, net . . ... ... .. 482,276 371,408 329,616 316,218 398,880
Goodwill and other intangibles, net . . .. ..., ... 1,380,744 1,203,587 1,068,030 1,001,827 1,261,993
Totalassebs. . . ..o v ittt i 2,830,400 2,676,669 2,181,350 2,410,373 2,798,146
Total debt and notes paynble. . . ... .cvv v v 449,474 488,307 870,156 682,316 462,819
Stockbolders' equity. ... ... ... veawseornss 1,687,722 1,616,106 1,278,886 1,248,606 1,443,973
Heturn on average stockholders’ eguity ... ..... 18.8% 18.6% 7.8% B8.4% 19,7%
Long-term debt to total capitabization . ... ..... 21.2% 24.1% 22.4% 35.3% 37.1%
Other Datas
Dapreciation and amorbization . .. ........... $ 56929 $ 50289 $ 47434 § 50,680 & 49,206
Canh fiows from operating activities ,,........ 335,981 87,687 271,856 232,768 308,269
Capifal expenditures ... ... ..o vea e 76,440 64,163 50,616 45,298 52,036
Interest expense (income), net. .. ... ......... 15,438 (2,646) (1,683) 8,768 19,629
Tnventory days ...... b . 100 96 96 90 a2
Raceivable days . . .o v v v v nsvne s . 54 51 57 53 47
Operational tax rate™ .. .. ... ... ... Ve 26.9% 30.4% 30.6% 29.4% 30.0%

{8} The Company recorded $280.8 million of impalrment and restructuring charges reloted fo the closing of the
vharmaceutical monufactaring facility outzide of Chicago.
() The Compony cold the assets and related linbilities of the Gendex business.

(c) Operntional tax rate is considered a non-GAAP measture, refer to reconciliation in the Management’s Discussion ond

Anolysis of Finaneial Condition and Results of Operations section of this Forim 10-K.

23
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»

¢ ‘Wygant, Kim
4

From: Bryant, Sammle

Sent: Wednesday, September 10, 2008 7:37 AM

To: Bemauer, Joe; Fisher, Ryan; Smith, Belinda; Barbieri, Alan; Amoratls, Steve; Rooney, Brian;
Pawlowskl, Joe; Jeff Schmidt _ :

Subject: Fw; Guldance

Fyi

- Forwarded by Sammie Bryent/Tulsa/Dentsply on 08/10/2008 08:35 AM —--

Brandon MilleriTulsa/Denteply To Amanda G D WTuisa/Dentsply@Dentsply, Amy St
o Amanda G DonnelifTulsa/Dentsply@Dentsply, Amy St
08/10/2008 08:30 AM Angela Watkins/Tulsa/Denteply@Dentsply, Anne McCt
KetchumyTulsa/Dentsply@Dentsply, Brad Duffel/Tulsai
Byrd/Tulsa/Nenisply@Dentsply, Brenda Faurot/Tulse/C
Keeton/Tulsa/Dentsply@Danisply, Carn Grubbs/Tulsa/
Collins/Tulsa/Dentsply@Dentsply, Claire Petty/MTulsa/D
Merritt/Tulsa/Dentsply@Dentsply, David CriderTulss/C
GreenfTulsa/Dentsply@Dentsply, Glenda Can/Tulse/
HillfTulse/Dantsply@Dentsply, Jami StelfTulsa/Dentsp
Sparks/Tulsa/Dentsply@Dentaply, Jennifer Gomosky/T
Strawn/Tuiea/Danisply@Dentsply, Jennifer Vollmer/Tul
Voskull/Tulse/Dentsply@Dentsply, Kari Thompsord/Tult
Redden/Tulsa/Dantsply@Dentaply, Katla Elizondo/Tuls
Coopey/Tuisa/Dentsply@Dentsply, Kimberly Cain/Tuls:
Graves/Tulsa/Dentsply@Deantsply, Kyle Pour/Tulsa/De:
Aragon/Tulsa/Dentsply@Dentsply, Linda Fusilier/Tulsa
Thomas/Tulse/Dentspiy@Dentsply, Luke Stone/Tulsad

) : Shemeluk/Tulsa/Denisply@Dentsply, Mary Luton/Tulse
’ Fowler/Tuiga/Dentsply@Dantaply, Mike Wales/Tulsall
King/Tulsa/Denisply@Dentsply, Nathatie Gllbreath/Tult
Villalobos/Tulsa/Dentsply@Dentsply, Sammie Bryant/T
HilliTulsa/Dentsply@Dentsply, Sheryi Fenton/Tulsa/De
Sierer/Tulsa/Dentsply@Dentsply, Tammy Goad/Tulsal
Brown/Tulsa/Dentsply@UDentsply, Tom Evans/Tuisa/De
Chambers/Tulsa/Dentsply@Dentsply, Tamara Carrott/
DouglasfTulse/Dentsply@Dentsply, Beckis Hughes/Tu
Miller/Tulsa/Dentsply@Dentsply, Krystal Tipton/Tulsa/l
Benarrous/Tulsa/Dantsply@Deuntsply, Robert A, Johns:
Starr/Tulsa/Dentsply@Dentsply, Chelsea Witherdnglon
Nelson/Tulsa/Dentsply@Dentsply, Leslie Anderson/Tul
Shields/Tulsa/Dentsply@Dentsply, Lauren Hanna/Tuls:
Arnold/Tulsa/Denteply@Dantsply

S

o
Subject Guidance

i
(s

This is something | recleved from my region. Not sure if everyone knows, so just FYI.

~1
Team,
As the result of recent litfigation, Guidance flles are off the marketilll They will sell through their remaining VTaper
lfnventow, and then start selfing the new EndoTaper files. These will be sold direct only, and they have a very small sales
orce.
| would encourage you - get in every Guldance account that you know of this week and convert them using Godfatherl!!!
1 g
TDP 03551
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Wygant, Kim
From: Newel, Bl
Bent; Monday, Seplember 29, 2008 8:01 AM
To: Brown, Tara
G Clemenis, Keith
ishject: Fw: Viaper info ]
HMachments: COMP summary Viaper SWxlsx

3]
COMP summary

Viaper 8Wadsx (1., ‘
- Tara pis frwd to Inalde sales group. Let's work these targets hard,

e FOrWaTdpg by_BH[ NewelTulsa/Dentsply on 02/20/2008 05:00 AM «rem

Stephen Barnes/TulsaiDaentsply to BN j o

, o ewalllTulsa/Dentaply@ibentsp

08/22/2008 11:35 PM Clamsmis/Tulsa/Dentsply@Dentsply
oq

Subjest  Viaper Info

Please find the 10 targets with siatus as per your request, We had s reglonal meeting In AZ today and | wanted o get finad

inpul. After 4 yesrs of sefing In the benches Orange Counly (Sybron HQ) I share rour passion for kiowing what Ig
golng on with the competition and going after them with vigor. itis how | survived durlng my aarly years hera selling against
2 sybroh reps, It tekes passlon, affort ahd visibitity,

Obviously, a bulk of my competitive scenarios are with K3 and Bragster.] have line of site on where we are geliing hurt,

The Hymovitch Group In AZ and the San Ferando Vailey are heavlly K3 and or Brassler due to rap traover and other
cireumstancss(UCLA ete), We are moving aclively to change fhese situalions, Hymaviteh has 13 endos, Most of them use
non Tulsa products. We have ldentified the 2 most fikely converslons (Clark and Tonnioli). Wa sre altacking here-first. Last
week we had a massive win In APEX endo (mostly K3) with our fep Aaron Mitchall. We have a commitment to get Steve
Buchanan over hare to work ONE ON ONE with these K3 endos & need ba, We are not laying by idle. | have pulled out ail
slops in regerds to taking back what Is ours with endos and chaflenge my team monthly to "own the endos®. Please know
that Itirks me that we were displaced from our own baokyard by half truths, Infringaments and aven out and out lies fike

"they are the same thing as profiles®,

Even though VTaper was in the Patierson catatoy t have rarsly run inte 1t during my years here, Four of my team
members are under & year of tonure so having full vislbliily of the competition is jus{ not there as with & more seasoned

rep. | stilt am ebls to submit good, real data to you,

. The ohe most obvious one to ma Is not aven In fmy reglonl An endoin La Jolla Dr Jeff Javelet, {.osing en endo would hunt
them and we want to hurl them, | have been working with Matt Lorimer on thls one ag | called on him for a faw years, |
saw the Dooter In San Frandsen and we can get hm back, .

You have my contlnued commiiment that the SW reglon will attack and take back eny guklance accounts with epacial
reglonat programs going forward, | have Instrugtions to surface ALL VTAPER accounts lo me instantly going forward. We

‘ will do what it takes to get i out of there.

Regards,
£537]
i TDP 02037
CONFIDENTIAL
) | ' EXHIBIT

Y,

APP-ADB4



i 20 of 47
:08-cv-01101-JB-RLP Document 575-2... Eded 05/24/10__.Paage
v 1:08.00. Filed 07/29/2009 Page 11 of 18

Case 1:08-cv-01101-JB-RLP  Document 215-2

Wygant, Kim

Barnayer, Joa

Fraem; :

Sent: Monday, September 29, 2008 4:33 &M '

Tor Reoney, Brian; Pawlowski, Joe; Fisher, Ryan; Jeff Sohmidt; Amoratis, Steve,; Byrd, Brandy;
Barbleri, Alarn; Smith, Baiinda; Bryant, Semmie; Millar, Earl, Amold, AJ; Anderson, Leslie

Subjsct; Fw: Godfather Guldance Conversions {Tima Bensilivel(}

Importance; High

Attachments: Doclinkcf,ndi

Team: Fer my pervicus en'fzall, please let me know by Wednesday, October 1st, all September GUIDANGE aceounts that ]

ware converted to Danisply via the Godfather. The top RSM earns $8k, 4k or 3k

" Joseph W. Beragusr Jr,

Regional Manager, Atlantie Coast
Dentsply-Tuica Dontal Spechaities
Cefl 215 317 1002

Voice Waii 800 862 1202 X51343

- Forwarded by Joseph Bemau_srfrulsamantapfy on 08/28/2008 05:28 PM ---—

Joff Schmldt/Tulsa/Dartsply
09202008 05:19 P

Joe & Larry,

Lesile called this customer about a Tier 4 promollon {! think tha
they awitched to Guidanca - per her a-mail below the Godfathe

Thus ending a guldance refationship..,

Thanks Lesle « You rock,

Jaff Schmldi .
VolceMall -x 51234
Call Phone - 484-851-5864

Leslie AndersonTulsa/Dentsply
08/26/2008 D4:18 PM

tis right) - while discussing that she was able to uncoverad
rwas thrown out and warmily received {why wouldn't It be)..,

Te Leslis AndersonT ulsaDentsply .
¢e Lany Beala/T ulsa/Dentsply@Uants

DocLinki.ndi (422
B)

To Jef Schmidtﬂ'ulsWDsntsply@Den}"v
<t
Subject cust# 39079

TOP §1341
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North American NiTi Strategic Assessment

- Market Overview

The following information is sourced from the Endo Strat Plan which identifies the product
breakdown of the North American market. In an endo procedure, endo files are the prineipal
product utilized and are generally disposable. Three to four files are generally used per procedure,
and while re-use is an issue, it is a stable to declining issue. The 5 to 1 average sell price
difference for nickel titanium versus stainless steel, drives the overall value of NiTi as a percent of
the total market, Likewise, Tulsa’s 75% to 80% share represents a significant amount of the
division’s revenue. Blended gross margins for ProTaper and GT files are in the range of 80%.
Over the last three years, overall pricing in the market has maintained at a high level between $5,50
and $6.50 per file at retail. There is some discounting, promotional activities, etc., but in general,
pricing has been maintained, no doubt driven by the $1.00 per file royalty that is paid by the
licensees. ‘ ' ,

Totat Ii'ngio Market 2006 2006 Totat Franchise Sales
Retall Market Size Estimate = 256MM ) =P
L 16% o
: B NTE
18% 7 15% 0 Ohiuration
M Stalnfess Steel & Equiprrent
B NTH @ Fosts
0 Obluratlon Cthers
@ Eaulprrent _—
Fosis
m Cthers

'REDACTED

Competitive Qvexview

The competitive threats to Tulsa’s, NiTi market position continues to be challenging. For many
years, Tulsa Dental Specialties (TDS) enjoyed 100% market share due to IP protection through the
NiTi file manufacturing process. In order to maintain the integrity of our IP position, licénsing
agreements wese created with Sybron, Miltex and Brasseler, and over the period of 3 years, market
share dropped from 100% to 80%. As a result competitors offered an alternative, but not clinically
superior NiTi file, and with limited opinion leader support achieved growth. Itis important to
know that 2004 and 2005 were very difficult periods for the Tulsa organization. Declining sales
growth diminished the success euphoria, significant turnover occurred due to recruitment from
medical competitors, leadership among the sales organization and division were not fully engaged,
and general weaknesses existed in the Marketing and R&D area. This is not to say that the
competitors were not successful, but to some degree, Tulsa’s share loss was self-inflicted. In 2006
as these issues were substantially resolved Tulsa saw NiTi growth above market and regained share.

L
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The following table outlines the dynamics of competitive growth and share over the last three years.

{

2003| 2004 2005 2006

Total Tulsa Sales § 61,786 66,074 67,149 73,998
Share §7.8% 81.3% 75.4% 77.9%

Growih vs PY 8.4%; 0.3% 10.2%

REDACTED

IP Status

Dentsply holds 6 NiTi patents which were acquired with the TDS business, _ o
_ . Twa of these patents
covering the manufacture of NiTi files _ o .
_ In addition we have several design

patents primary brands ( ProTaper GT and Profile) ' -

Overtime we have recognized that the NiTi manufacturmg patents are
not strong enough to fully protect our market position, Early litigation with Sybron (acquired
Tycom IP) and Moyco ended in license agreements as we recognized that losing the litigation
would eliminate our patent protection and thus open the market. Fortunately, the other parties
recognized this as well and were willing to pay a $1.00 per file to gain access to the US NiTi
market, Brasseler US entered the market defiantly in 2004 by launching & NiTi file and waiting for
us to react. Brasseler then entered into the same license agreement to avoid litigation costs and gain
access to a protected market. The $1.00 per file is significant as it represents a royalty in the 15% to
20% range. '

Overall we can say that our licensing sfrategy has been successful as we have limited the players in
the NiTi segment and in 2006 generated $3.1 million in royalties. Also important is that the
agreements require the licensees to sell direct versus through distribution. More recently, another
competitor, Guidance, has entered the market without a license and we have also been contacted by
two other parties requesting a license, which is described below. We need to realistic that given our
need to license in the past we will likely face further incursion into our NiTi business before patent
expiration.

TDP 21406 CONFIDENTIAL
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Comipetitive and Technological Threats

Our licensing strategy has been successful by protecting the market for Heensee’s, requiring direct :
distribution (investment) and the file royalty limites price strategies. At the same time we recognize )
. the potential of competitive and technological threats pre-patent expiration and certainly in the 2011 |
Time frame. In 2006, Guidance signed an exclusive distribution agreement with Patterson Dental
to sell NiTi files. Previously, Guidance was a small company making a NiTj file with the support |
of its founder, an endodentic opinion leader. In Patterson’s hands, this became problematic, and |
we have since taken legal action to block the importation of this product manufactured by Micro
Mega in France. Discus Dental acquired Lightspeed a low tech NiTi file system which we
produced on an OEM basis in Johnson City, While insignificant from a sales and shares
_perspective, Discus went to great lengths to try to disguise their acquisition of Lightspeed.

- ) T ST : R As Brasseler
Germany has entered the US market to compete with Brasscler US,; they have requested a license
from us to market NiTi files to be able to compete in similar categories. _ '

' ' a We have also heard rumors that Hu Friedy hopes to
enter the endodontic market. DENTSPLY has had its battles with Hu Friedy aver the years. Hu
Friedy has a reputation for entering share dominated segments and producing a product at a good
quality at a competitive price. We believe they will pusur the NiTi file category in a similar
manner. Cleatly, all of our competitors would like to participate in a large and profitable
endodontic NiTi file segment. Nowhere is this more true than with Henry Schein, NiTiis an area
of particular focus for CEO, Stan Bergman, and while he is lobbying DENTSPLY to provide 2
means for Schein to enter the NiTi segment, I believe he is focused om entering the segment one
way or another,

We are aware through our opinion

leader network that Sybron will be launching a twisted NiTi file in Q4 *07 or Q1 08, Twisted NiTi
cutting flutes are created by twisting a square of triangle shaped NiTi wire versus ground flutes.

+

Recently, we were contacted by an Isracli 'cohlpany (Redent Nova) . ) | .
' . Essentially, they have designed a nickel titanium mesh

sheath - ) .
Early results look promising and, if successful, could significantly change the endodontic market,

REDACTED

While these competitive and technological threats are concerning, Tulsa holds a strong and
dominate position in the North American endo market, New competitors and technologies must be
able to produce a root canal treatment system that is safe, effective, efficient (time), cost effective,
clinically executable, clinically proven, and supported by opinion leaders. Today, Tulsa Dental i
and the endo franchise are successful in dominating al} these parameters. These requirements are
particularly relevant and represent a significant barrier to new technologies and competitors.  The
one area that does concern us is in the area of pricing. Currently, we sell files for roughly $6.00
and through our volume cost is approximately $1.06. Our volume may create a 60%-80% cost

TDP 21407 CONFIDENTIAL
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advantage, but this still leaves a lot of margin for our competitors. We believe that the most likely
Ycenario regarding patent expiration is a good file at a competitive or low price.

Competitive Response

REDACTED

In early 2006, we identified several competitive challenges to our North American NiTi situation
and began to take actions to eliminate or mitigate. We acquired the Wong patent, which is

substantially the ProTaper IP for the North American matket. This put us in a strong long-term .
design patent position and opened the way for us to begin litigation against Guidance and eliminate |
NiTi distribution by Patterson Dental.

Near Term

. _ We were greatly concerned about the status of Dr. Ben
Johnson and his company Sporiswire, who is our exclusive supplier of NiTi wire for Johnson City
manufacturing. While Sportswire was problematic we were more concerned about Ben’s ability to
launch competitive systems, access to new inventions and his impact to the opinion jeader network..
We were able fo acquire Sporiswire and secure a long-term consulting agreement with Ben.

. As aresult sales force turnover has been significantly reduced and NiTi sales are
" growing above market. Overall TDS is well positioned in the NAm market.

Mid-Term

The focus of our mid-term strategy has been to bolster our R&D and technology efforts and re~
establish ourselves as the innovators within the endodentic marketplace. This would cover & broad
array of product segments, including new file designs, new types of obturation, canal cleaning and
irrigation as well as the development and manufacturer of endodontic equipment. Overall, to date
we have not been successful in this endeavor. We have been able to add incrementally to our
development resources and have been more active in assessing new technologies. ‘We daq have
new products, but they are primarily within the range of our current strengths which is NiTi file
design. InNovember of 2005, a strategy was proposed that would develop a Center of Excellence
within existing DENTSPLY divisions to support the Endodontic Franchise development initiatives.

S This
situation has severely undermined the Endo Franchise and its ability to be the market innovator
which with our other strengths would be key to a brick wall strategy.

Also, in our mid-term strategy is our effort to continue to stabilize and improve our sales, marketing
and CE resources. While the changes to the management team have made an impact in these areasiit
is fact that project Hercules reduced our competitiveness in the endo seoment. Project Hercules by
design reduced Endo sales resources by 25%, :

Long Term l
‘ TDP 21408 CONFIDENTIAL
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“The long—term strategy is truly the point of the North American NiTi strategy. It is a response to
the competitive and technological threats and the ability of Tulsa Dental and the Franchise to retain
and protect current market shares,

REDACTED

North American NiTi Strategy

: it is clear that the North American NiTi market will
-open on or before the expiration of our IP in November of 2012.
there is no question that new files and new file designs will enter the
market place and we will see a new level of competition for the substantial market share that
DENTSPLY has built over the last ten years, © - _ . .

1. Fight the Fight, It is reasonable to assume that if we have the best products, opinion
leader support, CR, sales force, and customer service that we can maintain a substantial
portion of our market share.

There ate many products within the
dental industry. and within DENTSPLY that have similar shaw/pnomg situations and due
to strong brand and customer loyalty have been able to maintain. shate.

In order to “fight the fight”, we are making a commitment to the necessary investments
that would allow us to act and execute like the market leader. This would mean an
adoption of our mid-term strategy and ensuring that we are the market innovator and that
our sales and market position is strong. ' )

a. We would need to believe and be committed to-the strength of our brands and the
ability of TDS to execute.

b. In order to be the innovator in the marketplace, we would need to invest :
approximately $1.5mm per year in associated R&D peopie and resources to execute

the center of excellence strategy.
i. This would require the implementation of twowto-—three person R&D teams in

¢. We would need to continue to add sales resources (10 Reps per year) to offset the
time allocation associated with the implant business such that Endo and Implants
could grow.

d. The innovation agenda would need to be significant and aggressive. This would
require projects in the area of file development, obturation and new equipment

technologies,
e. The Clinical Education curriculum has been significantly overhauled to focus on
better endodontics versus teaching clinicians how to use rotary NiTi.

TDY 21409 CONFIDENTIAL
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Full Distribution. - In this scenario, we can accept that the NiTi terrain will get complex
and crowded, in particular with the threat of distributors aggressively entering the
market, and due to frequency in reach, substantially impact our current market share.
We would accept the philosophy that something is better than nothing, and we would
essentially put our existing endodontic porifolio through distribution. It is reasonable to
assume that given the size of this portfolio we could negotiate a lower margin rate that,
may transition upward over time. The benefit of thss strategy would be the reallocation
of our sales resources to other products

1n. this scenario all endo products would go through distribution. NiTi alone would not
be successful as we would otherwise compete directly in the other endo products, Given
that the entire portfolio will be put through distribution even with the stepped margin
approach, the margin impact would be significant.

a. We need to accept that that the distributors would grow the market at or below market

rate.

b. In an endo distribution model, the sales resources reallocated to implants would need to
more than cover the associated sales and margin reduction due to distribution.

c. We would need an agreement on the magnitude of the strategic partnership to ensure the
commitment of the endo distributors, -k

d. A reasonable number of resources would need to be allocated to support thc d1str1but10n
busmess as it would be greater that $100MM.

REDA‘CTED

Multi-Channel Distribution, | ‘In
this, we would look at utilizing additionael NiTi ‘brands not currently maiketed in the
United States |, e pee e e e

~ This would essentlally give them a hlgh-quahty, reoogmzed NiTi file;
that would absorb potential demand and provide an additional channel to the market
place. This may substantially satiate the demand to enter the NiTi market, provide
revenue and profit, "

In Multi-Channel Distribution, we are dealing with the reality that the market will open
and that there is a significant demand for NiTi products by the distribution network.
This strategy allows us to maintain a level of control over the NiTi segment.

a. While we have the NiTi brands of Flexmaster, M2, other brands would need 1o be
identified or created to absorb demand requirements. -

TBP 21410 CONFIDENTIAL
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d. Based on our success or lack therein of creating new users, we would have to
anticipate that the majority of NiTi distribution sales would come at the expense of
DENTSPLY brands due to our market share position.

. Overall, NiTi growth would continue to be at or below overall market growth.

’ o ' we would need to
create strategic partnerships with key dealers that would preempt them from taking
on additional NiTi competitive brands,

REDACTED

TDP 21411 CONFIDENTIAL
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Endodontic Franchise
Strategic Update

The worldwide Endodontic market (root canal treatment) has estimated retail sales of
$850million. The market is composed of the following product portfolios: Niti files (newer
technology emerging over the past ten years), stainless steel files (lower cost commodmzed
product), obturation (filling materials used to replace the infected root)

REDACTED

Endodontic Trealment

An Apex locator is used to measure the termination length of the root
canal to determine the file length to reach the end of the canal. :

Once the pulp canal(s) of the tooth is accessed, the
necrotic or diseased root canal tissue is removed using files of different dimensions, The
purpose of the file is to instrument the canal so that it can be cleatiedamd filled completely and
effectively. Further cleaning, disinfection, and filling (using Guita Percha as an obturation
material), sealing the pulp canal and restoration complete the root canal treatment.

In order to instrament the canal(s) there are two basic techniques used, either complete hand
filing using stainless steel or nickel titaniun hand instruments in sequence to enlarge and clean
the canal space, Or, rotary engine driven nickel titanium files along with a small number of hand
instruments necessary to create a reproducible path for the rotary instruments to enlarge and
shape the canal in a optimal fashion. In either technique, the responsibility of the GP or
Endodontist is to remove diseased tissue and prepare the canal(s)for disinfection and obturation.
Rotary NiTi files are more flexible, and are attached to a torque controlled Endo motor which
rotates the files fo achieve a predictable and reproducible shape consistently. The flexibility and
memory {ability to retorn to its original shape) of NiTi files has accelerated the wide spread
usage of the rotary technique. The success of rotary NiTi instrumentation has been driven by its
effectiveness in terms of treatment time, reduced hand fatigue and Endodontist support. This
success has occurred despite a cost premium of 5X versus traditional stainless steel.

Worldwide Endodontic Market

The world wide market growth rate is 5-7% and varies significantly based on geographic regien.
Eastern Europe and Asia are seen as growth regions with Japan xeasonably flat (due to

little or no reimbursement) and Latin American growing at 2-3%. The various growth rates are

driven by the current sophistication of dental care, growth of Endodontic treatments; economic
and population growth and migration to more advanced dental treatments.

TDP 21176 CONFIDENTIAL J
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DENTSPLY has three Endodontic Divisions, Maillefer (Switzerland), Endodontics (Tulsa
Dental in the US 3 and VDW (Germany) create a commanding position in the worldwide Endo .
Market, Total 3™ Party sales for the Endodontic Franchise exceeded $320 million at wholesales
in 20085, representing $400MM at retail and correlating to a world wide share of approaching
50%. Inthe US, Tulsa Dental has direct sales of $140 million, half of which is NiTi files.

DENTSPLY s market strategy has been to utilize the three Endodontic divisions collaboratively
fo increase market share and presence. In the U.S,, Dentsply Endedontics (Tulsa Dental) sells
product (primarily NiTi files and obturation materials) direct through Tulsa Dental, while
Dentsply North America sells Maillefer and VDW products (primarily stainless steel files)
through distribution. Maillefer and Tulsa Dental essentially market the same brands on a

worldwide basis,
REDACTED

Our position in the US market position is somewhat protected through a series of patents on NiTi
files,

Competition is mcseasmg in the Endodontic segment. Overall the Endo franchise grew a 3.2%

in 20085, - " Tulsa
Dental with essentially no growth. This is part market circumstance (slower conversion to NiTi
files in the US market) and part the result of high sales rep turnover and performance issues at
Tulsa Dental. Also of importance is that performance has improved in 2006 under the leadership
of a new General Manager, Bill Newell, hired in mid 20035,

A number of key strategic issucs face the Franchise which is being addwssed through the
strategic planning process. T

North American Strategic Issues

Tulsa Dental faces a number of key challenges including IP protection, new competitive entrants
and key opinion leader support. ' '

TDP 21177 CONFIDENTIAL

IP Issues

Dentsply holds 6 key NiTi patents which we essentially acquired with the Tulsa Dental business.

Overtime we have recognized that these patents are not strong enough to fully protect our market
position. Early litigation ended in license
agreements as we recognized that losing the litigation would eliminate our patent protection and
thus open the market. Fortunately, the other parties recognized this as well and were willing to
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pay 2 $1.00 per file-to gain access to the US NiTi market and also keep it closed to other
competitors. o '
Py , . Brasseler then entered into the same license agreement to avoid litigation

costs and gain access to a protected market. The $1.00 per file is significant as it represents a

royalty in the 15% to 20% range. :

Overall we can say that our licensing strategy has been successful as we have limited the players
in the NiTi segment and in 2005 generated $3.1 million in royalties. Also important is that the
agreements require the licensees to sell direct sales versus through distribution. Accordingly, at

' More recently,

-another competitor, Guidance, has entcijéd the market without a license and we have also been

. //_.m*—vhn—..w
‘New Competitive Entrants ip the NiTi File Market
oA W

At présent there are a number of new competitive threats to the protected NiTi business in the
US A small company, Guidance Dental, entered the market in 2005 first on a direct basis and
then entered into an d exclusive distribution agreement with Patterson Dental (our second largest
distributor worldwide). We are preparing patent litigation against Guidance, which will have
implications both for Guidance and also our relationship with Patterson Dental.

REDACTED
o : A final potential

) entrant is a group headed by Dr, Ben Johnson, founder of Tulsa Dental (employee of Dentsply
from the 1996 to January of 2006} which has contacted us requesting a license. Dr. Johnson has a
very strong following among opinion leaders worldwide, and is a true competitive threat to the

\\Q business. Dr. Johnson also has a thorough understanding of the Company’s strategy and the

atent nosition (including any weaknesses in the patent protection).
patent p (including any patent p . e

Key Opinion Leader Issues o i’__k..‘,a.-

: Through the introduction of
Rotary NiTi Endodontics and other unique products we have engaged, solicited feedback,
sponsored studies, and funded clinical programs of the KOPL’s which have supported our needs
and theirs. Each year we sponsor Endodontic Forum’s in North America, Europe, Asia, and Latin
America. We cross pollinate KOPL’s from the different regions and the attendee’s are the
Who’s-Who’s in Endodontics. Being invited to these forum’s or requested to present essentially
puts you on the “It” list in the field. Overtime we have used the KOPL’s for new product ideas
and evaluation, research, speakers and trainers and licensing relationships. The KOPL network
is & key “asset” and competitive advantage for the business.

Dr. Johnson’s departure from Dentsply in January 2006 was a significant event (Dr. Johnson's
nori-compete agreement also expired at that time). Subsequent to his departure, Dr. Johnson |
approached us with a request for a NiTi license for the US market and outlined a business plan to =
) pull together a group of 30 Kops (including many of Tulsa’s lead Kops) to market a “new and
improved” NiTi file. The key threat is that Dr. Johnson will leverage his relationships with ..
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Endodontist worldwide fo support his products resulting in market share loss for our three
Franchise businesses. Based on preliminary tests and results, we believe Dr. Johnson's “new
; ) NiTi file” may significantly reduce breakage in NiTi files, a primary driver of customer

adoption. 'We are preparing to initiate active negotiations with Dr. Johnson towards and
exclusive business arrangement.

North American Distribution Options

Given our market position in the US, remaining life of the NiTi patents, and the evolving
competitive situation, we are assessing our options,

As mentioned above, outside of the US we operate without patent protection and sell primarily
through distribution, In the US, we sell NiTi products direct and stainless steel files primarily
through distribution.  Given the patent expiration ih 2011, we are currently evaluating options

YR pRp B MpPl N

to be considered as the expiration date nears, some of which are suminarized veiow.

“Maintain current direct distribution strategy. Fully leverage brands, KOPL network,
clinical programs, product development and direct sales organization to maintain market
position. This approach maintains the prohibition of current licensees from selling
through distribution, P—

2. Leverage the DNA selective distribution model and put current direct Tulsa brands ($140
eillion of sales) through distribution. This model may become more feasible following
the “merger” of Tulsa (US Endo) and Friadent Ceramed (US implants) as it will naturally
migrate some of the direct sales resources towards implants.

3. Utilize Multi Channe! distribution model in which we maintain divect selling model of
existing portfolios but provide alternative brands to market through distribution, We
have two excellent Rotary NiTi systems we market in Europe (FlexMaster and MTwo)
that are not marketed in the US. Between Maillefer and VDW there are likely other
Endodontic products (Obturation, Motors, etc) that could be developed as distribution

brands.

4. At a high level, Tulsa Dental has direct sales of $140 million, half of which is NiTi files.
To support the business, Tulsa maintains a direct sales force of 120 reps, with sales and
marketing costs of approximately $25 million. Any model that puts the current direct

 business through distribution has a number of significant ramifications including loss of
margin to compensate the dealers and loss of our prohibition of current licensees from
selling through distribution. ' :

Summary

Over the second half of 2006, the business will be formulating strategies and responses to ail of
the above circumstances. With respect to timing, we view it critical to secure a continuing
relationship with Dr. Johnson and avoid disruption to the KOPL network. Also essgential is
resolving the competitive threat from the entrance of Guidance into the US NiTi market and the
anticipated entrance of Brasseler Germany. Lastly, the Franchise is also actively considering
long term distribution options for the US market. '
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From: ' " Newell, Bl

Sent: Saturday, February 25, 2006 6:28 PM
To: Vanderslics, Russ -
Ce: Clements, Keith
o "'—)xbject: Fw: Guidance Endo
Attachments: : Doe;inkind!

Russ; wanted you to see this response. We should talk to Briaf asap fo see if this changes our positioning in any way.
~~~~~ Forwarded by BUl Newell/Tulsa/Dentsply on 02/26/2008 07:26 P wev. _ ‘

Bill Newgll/TulsalDentsply

02125/2006 07:26 PM To  Bret Wise/Dentsply

cc Jim Mosch/Dentsply@Dertaply
84 Re: Guldarice Endo
Fia

Doctinkim
B}

fect

o

* REDACTED

Bret/Jim; Yes, unfortunately we heard this news Friday at Chicago Midwinter. Guidance launched their file system Jast ﬂ

year around the AAE, selling direct, inaking soma nolse, but not getting any real significant traction in the market to date

and no significant OPL support. We have been researching the fife and our patents with Legal Dept comipg to the

conclusion recently that!, . o L - , e

' S : . ; ‘ _ .This will'gef inferesting now

*h Palterson's assoclation with them. We belleve we will find out very quickly whether they feel they can/will fight or
Ether they'll come to us asking for us to manufacture for them. _

We'll get with Légai on Menday and make sure we're moving forward as planned. I'l keep everyone posted.

Hilr e
Bret Wise/Dentsply ‘ :
02/25/2006 01:57 PM To Jim Mosch/Dentsply@Dentspiy, Bill Newall/Tulsa/Dent:
' ce
Subject Guidance Endo
Jim/ BI

1am surs you he_ard the same info on this as | did. Anyway, fust in case, what | heard is that Patterson has entered in&: an
exclusive arrangement {o market rotary Niti in the US for Guidance Ende. Apparently, It was announced In some form at
the Midwinter meeting. | also heard that Guidance already sells their product here, but it is small. '
Have you heard this?

Bret

TDP 21199 CONFIDENTIAL
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. Wygan , -
© Frdm: Newell, Bil |
. Sent: . Friday, March 10, 2006 12:58 PM
Fo: Mosch, Jim
)bject. Fw: Guidange Endo R
Attachments: Doclink1.ndi; DocLink2.ndl; DocLink3.ndi : EBACTED

Jirg; 1l cali Brian and discuss. | hope there hasn't been any major change In our position or strategy.

Bifl
- Forwarded by Bill NewaliTulsa/Dentsply on 03/10/2006 01:56 PM -----
Brian Addison/Dentsply ’

03/10/2006 08:59 AM To Bill Newsli/T uEsalDentspIy@Derﬂntsply

ce
Subl Re: Fw: Guidance Endo
i3

Doclinkl.ne
B}

ct

Yes, we need to talk. Please call me at your earllest convenience, Thanks.

Brian Addison
NTSPLY Internationaf Inc.
~addison@dentsply.com

Bill Newell To: Bilan Addison/Dentsply@Dentsply
, ce: :
03/06/2008 07:16 PM Subject: Fw: Guidance Endo

Brian; Don't mean to be a pest on this, but I'm getfing a lot of questions. Jim Kelly/Steve Buchanan asked Mike Murphy
about our posttion on this.

Do we need to get back together via conf call to d;scuss any further, or are we pressing forward per our last conversation
. . Pls let me know next steps. |

Tharks
Bill
~~~~~ Forwarded by Bill NewellfTulsa/Dentsply on 03/08/2006 06:10 PM -

Bill NeweillTulsa/Dentsply To Brian Addison/Dentsply

= o

Doclink2.ndl (222 Subject Re: Fw: Guidance Endo

8

B)
03/ 1/2006 03:05 PM :

‘\anks Brian. I'd menﬁon to Jim and {'m sure he'll discuss with Chris.
/ TDP 21205 CONFIDENTIAL
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I,

| ] chinkBB.;?di (270 R E D A C T E D .

Brian Addison/Dentsply

03/01/2008 01:04 P To Bl MewslifTulsa/Dentsply@Dentsply

ce
Subject Re: Fw: Guidance Endo

Brian Addison
DENTSPLY International Inc.
baddison@dentsply.com
Bill Newell To: Brian AddEsonIDentspiy@Dentsp!y
. ce:
02/27/2006 11:28 AM Subject: Fw: Guidance Endo
}Bilan; © ' B -

Wanted you to see that they have teamed up with Patterson to market éxclusively. :
' ' .. Give me a call if we need to discuss. -

2 ' ;

Thanks
Bili
- Forwarded by Bill Newell/Tulsa/Dentsply on 02/27/2008 10:22 AM -

Bret Wise/Dentsply

02/25/2006 01:57 PM To Jim Mosch/Dentsply@Dentsply, Bill NewellTulsa/Oent

e
Subject Guidance Endo

Jim/ Blii

I am sure you heard the same info on this as  did. Anyway, just in case, what | heard is that Patterson has entered into an
exclusive arrangement to market rotary Niti in the US for Guidance Endo. Apparenitly, it was announced in some form at
the Midwinter meeting. | also heard that Guidance already sells their product here, but it is small,

Have you heard this?

et
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From: Newell, Bili

Sent: - Thursday, September 21, 2006 1:59 PM
To: Mosch; Jim; Kates, Keith

'jubject: Guidance/Patferson

Jim/Keith;

Receiving more info day fo day re; Patterson/Guidance activity in the market,
Just s/w Gales. He flew fo NJ yesterday to visit with a large Endo acct. $85k of rotary file business at risk

Dr had been sampling the Guidance file, Liked it/it worked fine. He likes ProTaper better but.....

ProTaper $51/6 pk
Guidance; $34/6 pk

The doctor says he takes advantage of 100pk buying opps with us to bring price down to $41/pk, however the gap to
Guidance's price of $34/pk is still too large. He's tested, likes the way they work, and on his velume will switch hext month
for the price savings. We think we can save the aceount so that's not the issue.

The issue Is that we're seelng/'m hearing more and more re; Paftarson/Guidance activity. Last update from Brian
indicated. we-had-worked-the-deal-to-get-the-Wong-patents and-were-glosingon-the-dealwith-the-ether-patent.owner,-se-it
seunged-lke-we-were-getting-clese;-whieh-ls-great. Guidance/Patterson is aggressively pricing this file system and itig
getting aftention in the market. We're premium priced by far and are even high at large quant price breaks.

1. We need to continue to pursue legal strategy re; Guldance/Patterson
2. | don't believe we're in a position given our current pricing and competitive market position to consider price Increase
strategy on rotary for 2007,

We can discuss in more detall on Monday.

~nanks,
Bill

TDP 21219 CONFIDENTIAL
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From: Vanderslice, Russ
Sent: Thursday, March 16, 2006 2:38 PM
To: Newell, Bill _
;- “)uhject: Re: Guidance/Wong
Bill:

| spoke with Brian this week in terms of some possible candidates. Mike and | have visited, but have not made a final
decision on who to recommend. Brlan Is working on a script for the person to use when contacting Wong.

There Is one more issue and | will try to visit In person with you later today or Friday.
Thanks.

-Russ

p.s. What is this "...next week, while I'm out"? i thought | was the only one with a part-time assigtment.

Bill Newell To: fvanderslice@denisply.com

) cc:
03/16/2008 02:15 PM Subject: Guidance/Wong

.)uss; in order to keep this Guidance/MWong patent thing moving forward next week while I'm out, would you pls visit with
Mike and see If you guys can get on phone with Brian A assuming we have someona In mind who could serve as a |
~ "buyer" for us of the Wong patents. Lasttime.l.s/w-Brian itseunded-like-he-really-wantste-trythe-purchase-ofthe-patents |

idea-befere-we-push-thelawsuit~You and Mike know the customers better than | do and probably know who might be |
willing to help us out and who we could at least pursue with the idea, Probably need to talk to Brian fo make sure we
pursue the person on our end with the right message/info, assuming we have someone we'd ask.

THANKS in advance

Bill

i
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z '? ANTIERS -
N rom: Newell, Bill 4 ; 5
' Sent: Monday, June 05, 2006 1:34 PM
To: Vanderslice, Russ
jubject: Re: Fw: Guidance Endo v NiTi Patents
Attachments: NITI V GUIDANCE.doc; DocLink1.ndi

NITIV

JIDANCE.doc (35 K| ‘ .
I saw last week that he just got the faw firm engaged and they were trying to contact Wong...

Russ Vanderslice/Tulsa/Dentsply
06/05/2006 02:30 PM

To Bill Newsll/Tulsa/Dentsply
¢c  Mike Murphy/Tulsa/Dentsply@Dentsply
Subject b

i
Doclinki,ndl (270

R E DAC TE D | Re: Fw: Gui % ance Endo v NiTi Patents

' -Hhought we-always-thoughtthe- manufacturing-patentmight be
hamd-.todwmlpreve*bm’f we- wepe‘malniy going aﬁeﬂham»aﬁr’f:he@‘l‘ -patents?

.)so, any word from Brian et al on our Texas dentlst buddy?

Russ
Biti.Newa!l _ To: rvanderslice@dentsply,com, Mike b
. ce: .
06/05/2008 02:22 PM Subject: Fw: Guidance Endo v NiT{ Patents
Check this out.

—--- Farwarded by Bill NewelllTulsa/Dentsply on 06/05/2006 02,22 PM v
Teresa Euculano/Dentsply

06/06/2006 02:07 PM ' ToBrian Addison/Dentsply@Dentsply, Bill Neweil/Tulsa/Dentsply@Dentsply, Jim Mosch/Dentsply@Dentsply, Francols
Aeby/M/DentsplyEurcpe@bentsplyEurope

oo
SubjectGuidance Endo v NiTi Patents
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DensrLy
TuLsa Dena
SPECIAITIES

Septaabey 25, 2008

VIAPACSIMILE

Ur: Charles Goodis

Cridance BEndedontie, LLC

7510 Montgomery Boulevard NE, Suite 205
Atbuquergne, N 37109

Re. - Manufacturing and Supply Agreement

Dear Chuck:

DENTSPLY Yulsa Bental Specialtios
5100 £, Skelly Dr., Suvite 300
Tulse, Oklchoma 74135-6544
{#18] 4936598

(800] 662-1202

Fax: (918) 493-4599

We have reviewed much of your advertising materials and heard many teports from the field regarding,
recent activities of Guidance. 'The purpese of this letter s to advise you that, beyond owl {remendous
disappoimtment fn your conduct, that yeu are in default of the Manufactering and Supply Agreement we
entered only recently. The conduct of Guidance is alse contrary to e representations vou made to us
repeatedly during our discusgions leading up to the execution of the Agreement. The examples of sach

conduci are teo numercus Yo listzhut they invlode the following actions by Guidance:

-~ Representing that Guidance obturators are the same as Therma? Fift obturators

= Broadly communicating that Tulsa/Dentsply is making the Gm_;léﬁce obturator and Guidance files
- . Statements that the Guidance obturator cun be. used in pluct-of their current thermafll {1 fhng

obturabr

- OneFil s nearly half the price of your curtent Thermal Filling abturator.
- The Guidance filey wre the same ay PraTousy, Profile, efs,

\.'l'hese actioas, pasticularly those related to the obtwator products, are in clear contravention of Sections

.4 and 9.) of the Agfeement
P BIK cpreo

Plesse advise us immediately in writing that you wili cease and desist Irom all of this conduct. Until we
receive such confirmation, it is our intention to discontinue the supply of the obturator praduct.

Additionally, as we further evaluate this situation and whether such conduct is even curable, we reserve
all rights and remedies we have under the Agreement and otherwise. [ wanf to spain emphasize how
disuppointed we are in the actions ynu have taken despite the provisions of the Agresment and our

discussions leading fo the Agresment.

Very truiy yours.

Bl newell

TDP 07309
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ABQ Temp1

From: : Newsii, Bl
T Sent: Friday, September 28, 2008 4:16 PM
To! Addison, Brlan
Co: Mosch, Jim:
Subject; Fw: Response to Shaton Bettes 5/23 lafter to Sherry Hensley

=~~~ Forwarded by Bilf Nawsil/Tulsa/Dantsply on 09/28/2008 05:15 P

Bl Neweil/Tulsa/Dentsply
0B/26/2008 05:14 PM

Te drjgoadis@avi.com

P, o g oo
Rhmﬁc 1BV Subjeat Reapones to Sharon Bettes /23 Jef

Dear Chuck;

Sherry forwarded a copy of Sharons's 8/23/08 iatter knowing that | was having soms diract correspondence with you and §
believe 1 also rec'd hard copy In today's matl. This emall will serve sa response to the questions ralsed (1-4) and we will

also send via fax to; 605-BB4-4257,

1. It has been previously communicated that artwork for otiginal EndoTaper order was finalized on 8/1 8/08, theraby
making the target delivery date for this order 9/28/08. Sharon was contacted earlier this week and Informed that we will b
shipping some product on 9/2D/08 as requested. Sharon can please contact Sherry the morning of 9/29 to pet complete

status of this arder If she would iike, -

2 &3. Wa do not confirm or acknowledge recalpt of the purchase orders for V2 and OneFilf attaohed to Sheron's /23
letter (PO# Dent1 00308 and Dent100108). Pleass refor to ray prior emall to you dated 8/25 regarding the lack of
engineering drawings for V2. | belleve that email was very clear as to what is regulred for us to manufacture V2, As thesa
requiremants have not yet baen meét, we unfortunately can not accept the h5:|>umhmse order at this time. Additionally, please
refar to my 9/26/08 letter sent to you vig fax {rec'd by your office at 1:64P CDT) Indicaling your default of the
Manufacturing and Supply Agresment snd our Intention to discontinue the supply of obturator product unfll certaln and
specific condftions are met. As a result, | must Inform you that wa do not confirm recaipt of your above referenced PO for
neFlil obturators either. We can confirm recelpt of one (1) purchase order for EndoTapsr (PO Dant 100208) dated
10/1/2008. Per our agreement, the B0 day lead time would rean a targeted dellvery date for this purchase order of 1/1/09,

4. Wa do not confirm receipt of the final V2 specifications or label sample based on what has been sent to us. Agsin, iis
your resgonsibliity to provide complete dstailed sngineering drawings (refsrence 926 email) from which we can
manufacture. The written information that Sharon sent ztftached to her 9/23/08 letter did not include such drawings,

I belleve this clearly addresses the 4 points ralsed in Sharon's memo to Sherry,
Regards,

Bill Newell
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Gew 14 2008 §14788 Tulsa Pentel Gpeaialities IT-4D8-§4AY fra

i
"y EEMISHY Yon Footol Spmcioilns
4 1 gsm B, &i&ﬁylﬁrg igﬂﬁﬁggﬁ
ey | ‘ Wi, CRlhravy P 1 ASS564
ot i
SerCIAES Fom: W18 4P0059%
Onlobar 14, 2008
VIA FACKIMILA
Dr. Charles Qeanliy _
Guldance Endadontio, LIS
T30 Monigomery Dontlevied NE, Suite 205
Albycuemue, Was § 00 .
Te:  Manatasrating snd Supply Agressmsont
Disar Chook:
Ag nolid Iy my prior loifer © vou, we Bive more Pty woabuntod e st of Ouidanse aith FespRst o
ta prowdtionsl snd marketing sctivizies of the prediers being produced by Tulse Dental for Galths
woder e Mdsufsbiuring ard Supply Agevorsent. As you knev frome mie fiatussions feading up o the
axtgution of the Agresment, sithough the privespal foces of the numafisctering FOARGEMAT Wag of ey,
vy wofe whing o agres  menufcle ind sipply wou ablurator wederielé bused on terain
‘) sipresaniptiony wads by your In our discussions, and comblimants tar you mads bn the Agrsament,

Wit dtave cancladind that the condust of Guilsaes with FSHpEes @ the obturator srodwoy hus b i hlalant
diastpard of the expectarions and provisions feargorated fo thy Agreoment, doreover, Hhis condia i
surch 0 thare B 0 way 10 Ganes the fopants of 18 in the tarket. For (his roasols, wo have dasomined o
fhe andy appropriste action w this poior i e i to discontinge sepplying uidance with the gbtigator
pecitincr. T regrex shat we se fodees %o toke this aution, tut Hankly i sa the condut of Guigemas Hat
Sorced Wand o seo no ofber aiveative, ‘

W s{50 continge te hevr eostont sbist Guidines’s condual with reapest to the files dut we gre subpiving
wrder B Agroonent,  We expet thet Guidance wil) wrkily Ry comdied and discontine aking the

! saseraunts iy B s saldng reparding shose Hles, wirich e vilstion of the sopply Agreous,  in
postioviue, this hictades ststonsens ok uy e foliowing:

« Luuitauniveting it TolsiBentsply i maeiting the Guldanes s
« Theliuidance filox ive the sume 55 ProTaper, FroFle, sie,

W wi] constine 10 ofosely Toifow Bhe setivites of Gullynpe regarding thie agtiviiy,
Vew fraly pinesg,
L3

A A
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Wygant, Kim
, "‘Pm: Vanderslice, Russ
went: Tuesday, March 01, 2005 10:43 AM
To: Addison, Brian; Newell, Bill, Mosch, Jim
Cer . : Murphy, Mike; ‘CN=Kun Van Hofwegen/OU=Tulsa/O=Dentsply@Dentsply’
Subject: Competition

As you are aware, there is increasing compedition in the U.S. niti file market. PRIV'LEGED

Currently, we have three active license agreements in place in the U.S., including:

a. Sybron Dental - Cuirently selling both direct and through distributors (supposedly distributor reps acting as mfg. reps
for Sybron with the rep taking the order and Sybron shipping and billing).  We are currently in the process of validating this

is really happening.

b. Union Broach/Miltex - Currently selling both direct {through Endo Solutions, a company owned by Miltex) and have
recent!y launched a file without any flutes that will be sold through distributors.  The belief is the new file sold through

disiributors (Liberator} is outside of our patents.

c. Brasseler USA - Currently seiling direct to end users. They sell two brands {RaCe and Sequence), boti of whiéh are
manufactured by FKG in Swifzerlfand,

in addition, Tulsa Denfal manufacturers niti insfruments for several other people, irlicludiﬂg:

a. Lightspeed
b. Dental Powers

3 have recently become aware of some other entries into the niti market, which inciude:

a. DiaDent - currently seliing niti hand instruments {l-files, h-files, and reamers) DiaDent is located Vancouver but sefis
in the 4.5, through distributors,  Their stainless sieal files are’ manufaotured in France, so we assume their niti hands files

may also be manufactured there (possibly Micro Mega). : .

b. Guidance Endodontics - this is a new company that is currently selling a series of rotary niti instruments.  The company
was started by a endodontists in New Mexico and has recently hired one of our former employges fo run the
sales/marketing activities. They launched the files at the Chicago Midwinter and plan another faunch at the AAE mesting
in Apri, The endodontists was a large customer of Tulsa Dental and they have made an inquiry about a ficense =

agreement through our sales rep.  We told them to contact us directy, but to date there has been no additional contact.

My question:

{fwe

“withou! any sCTON, it may open the doars for others to enter the market.

W

We are currently in ihe process of ordering product {through a dentists) from Sybron {testing that Sybron is shipping and
invoicing), Diabent, and Guidance Endo.

Thanks.

Russ

TDP 21186 CONRIDENTIAL
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Endodontic Franchise
MNorth American Distribution Strategy

The following is a more detailed management discussion document.

-
f’

IP Expiration
Dentsply hold 6 key NiTi patents which we essentially acquired with the Tulsa Dental business.
‘ - ", Overtime

we have reéognized that these patents are not strong enoigh to fully protect our market position,
Early litigation ended in license agreements as we

recopgnized that losing the 1itigatio—n would eliminate our patent protection and thus open the market. ~ ~

Fortunately, the other parties recognized this as well and were willing to pay a $1.00 per file to gain

access to the NiTi market but also keep it closed. .
Brasseler then entersd

into the same Heense agreement to avoid litigation costs and gain access to a protected market. The
$1.00 per file is not insignificant. At a sell price of $6.00-$7.00 and production cost-$1.50-2.00 this

does limit pricing flexibility.

verall we can say that our licensing strategy has been. successful as we have limited the players in
the NiTi segment and in 2005 generated $3.1MM in royalties. Also important is that the agreements
require direct sales versus through distributors which has maintained average sell price. However,
the licensees have not grown the market and over the last 3 years Tulsa Dental market share has
eroded from 88% to 78%. Guidance is a recent entrant and has utilized a stmilar strategy as
Brasseler US. We have complexities from and IP perspective in lifigating which to date has left and
open question in the market. This was further compounded when Guidance signed an exclusive
distribution agreement with Patterson Dental. We also have been approached by Brasseler Germany

“for a license as they wish to enter the US market. As we face more licensing situation the market

essentially becomc:s open albeit with a royaity}

Further rescarch is required in this area to understand the impact of IP expiration. The patents
licensed and utilized by each licensee as well as unlicensed patients need to be examined fo
determined if royalties would cease with the first patent expiration. We also are seeking to secure

new patents with may improve our IP position o

- New Competitive Entrants

In the patent expiration issue we addressed two new entrants Guidance and _
Guidance, while their product is not competitive, needs to be challenged as they set an undesirable

precedent.

. " _ We also believe that
Sybron will be entering the market with a new file in 2007 that may get around existing patents.

Tpp 21180 CON
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A final potential entrant is a group headed by Dr. Ben Johnson. [I-i'»en is being represented by a
business agent, Mark Ferber. Ferber is smart, shrewd and well connected. He has 27 clients in the
dental industry, key clinicians, business owners and possibly Henry Schein. Ben has the objective .
of securing his legacy in Endodontics, proving Dentsply wrong and taking care of his Endodontic
compatriots, Ferber is the catalyst, but bas bigger plans., One of his clients is Dr. Bill Dickerson of
'Las Vegas Institute ( LVI). Ferber negotiated the sale of a majority share of LVI to a VC firm
supporting Dickerson in getting money out of the {ransaction, We know the/LVI business model] is
in trouble and we speculate the VC firm has expectations. Ferber also represents Dr. Steve
Buchanan the licensor of the GT Brand of NiTi system sold by Tulsa Dental. GT represent 43% of
our US NiTi sales but has been declining 10% per year due to Tulsa’s Jaunch of ProTaper. As a
result Dr. Buchanan’s royalties ( $2.0MM + per Year) have been declining at the same rate,

respect and acceptance of the Endodontlc community and can influence the support of key opinion
leaders. He is also an innhovator and is skilled at clinically assessing and accessing new products,
Steve Buchanan is well respected in the General Practitioner community in teaching and the
practice of Rotary Niti Endodontics. Dr. Dickerson and LVI are well known and respected for its
teaching facility and clinical programs. Expanding in to BEndodontics with Ben and Steve and
friends of Ben wouid mitigate his business issues. Ferber has approached us with a variety of
options but would primarily wish to have a NiTi license. This group will sell Ben’s new file design
and other products from Ben’s Endodontic network. Ferber gcts 7% of any business arrangeraent.
This would address all of the parties” objectives and likely minimize any issues Perber may hm;e

with the VC firm,

Kev Gpinion Leader Issues

The . Endodontic franchise has 4 Key (}pmmn Leader (KOPL) program that significantly
differentiates us from our competitors and is unique in Dentsply. Through the introduction of
Rotary NiTi Endodontics and other unique products we have engaged, solicited feedback,
sponsored studies, and funded clinical programs of the KOPL’s which have supported our needs
and theirs. Each year we sponsor Endadontic Forum’s in North America, Europe, Asia, and Latin .
America. We cross pollinate KOPL’s from the different regions and the attendee’s are the Who's-
Who’s in Endodontics. " Being invited to these forum’s or requested to present essentially puts you

on the “It” list in the field. Overtime we have used the KOPL’s for new product ideas and
evaluation, research, speakers and trainers and licensing relationships. While some earn reasonable

compensation from programs, others are truly friends of Tulsa Dental and Majllefer.

Ben Johnson’s departure from Dentsply in January is a significant event, Qur relationship with Ben
since the acquisition of Tulsa Dental has been contentious. Issues have arisen over compensation,
contract terms, and respect. In Jannary 2005 his contact formal contract with Dentsply expired and
moved into a paid “Ambassadorshlp” for Dentsply. During Bill Jellison’s tenure he atternpted to
fesolve this issue and in mid to late 2005 we negotiated unsuccessfully with Mark Ferber to extend
Ben’s contract. Given the Ben/Steve/LVI scenario it may have never been Ferber’s intent to reach
agreement. Upon Ben’s departure in@anuary of 2006}the scenario outlined became visible. The non-
compete of Ben’s contract has ended but the coniidentiality and non-solicitation of employee’s
continues, Upon his departure Ben proclaimed himself as a free agent and had many ““ideas” for
new products. Under the confidentiality Dentsply has rights to those but proving they are Ben’s
will be difficult, and after one year that assertion will be more difficult. The key issue is that Ben
marketing his own products either with a license or through a relationship with another company
such as Sybron/ Danaher is a threat. Ben will leverage his relationships with Endodontist

TDP 21181 CONFIDENTIAL
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* worldwide to support his products. We believe that this would lead fo a loss of $20-30MM;, of
business over 3 years. ;

) Ultimately we need to bring Ben back into the Dentsply fold. He maintains good relations with us
and continues to speak on our behalf. Those who know himn personally indicate that Ben puts his
own interests before the Ferber scenario. Ben is 62 he wanis 1o demonstrate to the Endodontic
community he still has it and secure his legacy. He remains open fo Dentsply. Creating an
agreement with Ben only, would accomplish several objectives. We would eliminate a potential
competitor, provide us access to new file designs and products, and solidify the KOPL network. We
can not underestimate the impact of Ben in cooperation with a Sybron/Danaher or independently
selling a file under the Ferber scenario. Finally, Ben owns Sportswire the Tulsa Dental sole source
for NiTi wire for GT NiTi file production. Efforts over the last year have been unsuccessful in
securing a long-term suppiy agreement or identifying alternative suppliers. In mid 2005 Ben

T approached us with a new NiTi wire that resists breakage 4X traditional Nili. Breakage is the T
number one issue in regards to the adoption of Rotary NiTi by the GP. The new NiTi has the
potential of increasing NiTi penetration and providing file design flexibility. We believe that
continued development on our part can mitigate this issue but it remains a threat and opportunity in

the shori term.

Over the years we have lsarned what motivates Ben and what he wants. Personally and
professionally he wants to create and innovate and be recognized and respected for his
accomplishments. Past negotiations have revealed that he believes his worth is about $1.5MM per
year. Past contracts have outlined this in principal but have been based on business performance,
reasonable to us but in Ben’s mind outside his control. They have been unsuccessfui. We would
need to create a package of compepsation that would meet these terms and would be patd
) substantially upfront and offset by future sales. We believe that new file designs, new NiTi material
and other innovations would generate incremental sales. No doubt there would be cannibalization of
GT and ProTaper NiTi sales of which we pay royalties of 5% and 6% respectively that would self
fund. We are also confident that would could create a long-term agreement that would meetl our

non-compete and confidentiality issues.

North American Distribution Strategy

In assessing our distribution options we need to build some context

o + Our IP jssues need to be fully assessed. We need to understand what patents are being
used by our licensee’s and for how long. We also need to assess the sfrength of our
design patents and the impact of securing other patents. Regardless this will unlikely
eliminate the expiration issue only the timing. We should then look at the worst case
and assume an expiration of patent protection and licensee royalties. This
would also open the market for competitors such as Micro Mega, FKG, and Mani to
enter directly our through distribution. -

¢ An agreement with Ben Johnson needs fo be secured. While there are short term costs
the benefits outweigh the risks. ‘
¢ We need to fully litigate the Guidance NiTi entrance and be prepared to do the same
with Brasseler GmbH. Current discussion with Brasseler may provide a longer term
_ relationship that would necessitate a license but we would need to do this carefully and
) ' only after we have resolved the Johnson/Ferber scenario :

TP 21182 CONFIDENTIAL
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¢ The Tulsa Dental business is improving performance. Bill Newell has focused heavily
on the field force and the customer. New sales leadership, improved sales compensation
and training are generating success. NiTi sales are 6% over prior year and growing for
the first time in 3 years and the licensee’s growth is flattening.

Given our market position in the US, remaining life of the NiTi patents, and the evolving
competitive situation, we are assessing our options. . ) , we are
currently evalualing options to be considered as _ some of which are
summarized below. ' '

1. Maintain current direct distribution strategy. Fully leverage brands, KOPL network, clinical
programs, product development and direct sales organization to maintain market position -

We would need to consider the other $70MM in the Tulsa
portfolio particularly as we sell an Endodontic systems and all products are related.

3, Utilize Muiti Channel distribution model in which we maintain direct selling model of
existing portfolios but provide alternative brands to market through distribution. We have 2

excellent Rotary NiTi systems -
) . Between Maillefer and VDW there are likely other Endodontic products

( Oburtation, Motors, etc)

Option 1

Maintaining our current distribution model becomes more difficult if we are unable to reach
agreement with Ben and future licensees. Our KOPL network would be divided and would
undermine one of our key strengths. We believe we would see sales Joss in the $ 20-30MM range
over 3 years. This decline would trigger a reduction or reallocation of sales and customer facing
resources. 1t would be difficult to offset Sales and Margin losses with expense savings, If we are
able fo secure an agreement with Ben our market strength is enhanced. We still face the base cafe
scenario of losing licensee royalties and the distribution market opens up in November 2011,
Despite our ability to leverage all our strengths I feel it would be impossible to maintain our current
share in an open market and would face a resource realignment of some type.
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Option 2

We have to assume that going through distribution will not increase share or size of market. Rotary
NiTi adoption is a conversion process and even our licensees on a direct basis have not shown they
can increase the size of the market.

In this option we open owr GT, ProTaper other NiTi brands for chstnbutmn and provide a
distributed margin’ Providing our core brands to the dealers and maintaiging our current sales
organization would not be possible. Having 2 organizations calling on the same customer would be
confusing and undermine the customer relationship.

[ —— . -

P we Wdtﬂd need to

consider the entire $140MM Tulsa portfoho as it would be difficult to separate the portfolio direct

and distributed.
We could also look a’ exclusive

_distribution based on particular dealer’s commitment to growth and resources. i

‘Once we open NiTi to distribution it allows the other players to do the same, however the royalty

and licensing requirements would remain infact. Although this would limit the profitability of
the licensees, it may become profitable for a licensee to challenge ‘and overturn the patent and
eliminate the licensing requirement. These implications are not insignificant. Opening distribution
would likely create a profitable scenario for competifors that would like to pearticipate in the US

market, cven at low profitability,

In order to put the $140MM Tulsa portfolio through we would need to have an agrecment involving

an escalating profitability over time. I do not believe that we could offer this at a starting margin
less than 15%. Usnder our scenario of patent expiration in 2011 this would be short lived and
competitors would be willing to provide more favorable margin for share, although the Tulsa brands
and clinical acceptance would be a significant deterrent. It may be possible to create an, agreement

1 &

with the dealers that in return for the Tulsa busmess they would agree to exclusivity. " i

The core challenge to putting the existing Tulsa business through distribution is the financial
impact. We can anticipate share erosion and at a 15% margin that would be a minimum sales and
profit reduction of $20MM in year 1. Tulsa’s total budget for its field organization and customer
facing resources does not exceed $25MM. Potentially we could reallocate these resources

TDP 21184 CONFIDENTIAL
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. We would
ve honest to that this has been more opportunist;c than strategic but this is a goal of the plan
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1In this option we would provide the dealers with one or more of our highly successful NiTi brands
not cutrently marketed in the US. We would need 1o do th1s at least 2 years prior to the
I

expiration . .
believe ‘we would be able to negotiate favorable margin and exclusivity.

- - | | {

The Multi-Channel option would give

us the opportunity to saturate the market with high quality producis through distribution while
. maintaibing our core brands and innovations through direct distribution. As we secure our base the
dealers reach into non Dentsply customers may expand the ma}ket as they would tend to be more

price competitive than Tulsa,
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Opposition to Motion for Remittitur
Appendix B

Official Trial Tr. Page No.

Day 1 — September 21 APP-BOOL

Day 2 — September 22 APP-BO08

Day 3 — September 23 APP-B0O13

Day 4 — September 24 APP-B016

Day 5 — September 25 APP-B025

Day 6 — September 28 APP-B027

Day 7 — September 29 APP-B038

Day 8 — September 30 APP-B043

Day 10 — October 2 APP-B047

Day 11 - October 5 (Rough) | APP-B050

Day 12 — October 6 APP-B054
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IN TBE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
GUIDANCE ENDODONTICS, LLC,
Plaintiff,
vS. No. 2008-CV-1101 JB/RLP

DENTSPLY INTERNATIONAL, INC.
and TULSA DENTAL PRODUCTE, LLC,

Defendants.
and

DENTSPLY INTERNATIONAL, INC.
and TULSA DENTAL PRODUCTS, LLC,

Counter-Plaintiffs,

ve.

GUIDANCE ENDODRONTICS, LLC
and DR. CHARLES GOODIS,

Counter-Defendant and
Third-Party Plaintiff.

Transcript of Trial Proceedings before The Honorable
James O. Browning, United States District Judge, held in
Albuguerque, Bernalillo County, New Mexico, commencing on
Monday, September 21, 2009, at 8:29 a.m. and concluding at
5:35 p.m. Proceedings recorded by mechanical stenography;
transcript produced by computer-aided-transcription.

Danna Schutte Everett, CRR, RPR, RMR, CCR 1395
TUnited States (ourt Reporter
333 Lomag Boulevard, Northwest
Albuquerque, New Mexico 87102

Phone : (505 348-2283
Tax: (505) 348-2285

Danna Schutte Everett
Official United States Court Reporter
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{505) 348-2283
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1 the whole thing inside the canal, then you just take a hand 1 in sales and add 30 to 40 jobs in Albuquergue. UJ
2 piece, and with the burr you're just going to cut that off. 2 <. And what 's holding you kack from that?

3 .And that stays completely in the canal. 3 A The constant harasement from Dentsply, the lawsuite after
4 Q. What ie rthat little pink part or the obturator you 4 lawsuits.

5 mentioned? 5 Q. What company is it you're trying to emulata?

& A, Ic's culled gutta percha. They used to come frowm a Souch 6 A, t's ner going to bes Dentsply.

7 American tree -- like golf balls or even baseballs used te have 7 [+ Why is tchat?

a that as the core -- but now it's all synthetically made. 8 R. Because with thelr monopely in the marketplace, they're

k] Q. Eo whers i5 Quidance Located? 9 charging so much, it'e driving up dental costs. OCur model is
1c A, In Rlbuguergue. 1¢ to be more like Dell Compubtsr, where you get great product at
1 Q. And where in Blbuguergua? i3 half the cosk, =20 now companies can now afford computers and
1z fa. At Montgomery and Pennsylvania. 1z they ¢an be mere proficable.
13 fg. And what year did you start the company? 13 |8 Aud why iz low cost so important in the dental/endodeontic
14 A 2004 . 14 markec?
1s Q. How many emplovees dees Guidance have? 15 B Becaues the procedures are getting so sxpensive and the
i6 A. We have three full-rime employees: John Ferone, Sharon 16 producte are getcing so expensive. That's the thing, that
17 Bettea-Groves, and Debra Ruggles. 17 every dentist just shakes their head. Why are each file, that
1H Q. fio you have any part-time employees? 18 you ¢an really only use once, costing almoat §$10? So if you
19 . Yes. We have -- Debra's mom and Sharon's daughter works 19 have to use, let's say, seven files, that's $70. Then if you
20 for the company. 20 use the obturators -- angd I'm rounding it up to ten now -- it's
21 Q. And what are the approximate revenues of the company? 21 gekting -- if there are four canals, that's §40, so you'rs
22 A Apout $1.% million. 2z gpending almost $11C on instruments ¢oste. I mean, no wonder a
23 Q. b you have any plans to grow the company? 23 ract canal's going to cost so eXpensive.
24 A. ¥Yeah, my plans were be grow the company over seven years 24 So to cut it down below -- to get it maybe Lo $30 or
25 af the contract tc where we would gehb a hundred Lo $200 million 25 540 or S50 at the moet, I bthink that's esaving & lot of woney
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1 per case. And you're not driving up the healthcare coste to 1 Q. (RBy Mr. Biaceglie) Who's been {inancing A
2 {patients, 2 Guidance to date?

3 jo. Do dentists in other countries pay what American dentiste 3 {A. I have.

4 have to pay for WiTi rotary files? 4 o And how much money have you put into the company?

5 A. In octher countries, | believe it's lees expensive, bur I 3 A Approximately $7 millien.

6 den't have the pricing for that. & Q- And where does that money come from?

7 Q. Ckay. £o, what 1s needed Eo execute on your plan ba grow 7 B. 1t comes from -- you kKnow, fram my practlce, and it comes
3 this into a $100- to $20%-million-a-year company in # fyom wy family, too, because it's net really my money. It ends
9 Albuguargue? 5 up the kids' money. -
1% A Being able Lo grow it to a hundred to 52340 million company 1Q Q. Now, how important is it -- advertising going to be in
11 ign't really difficult at all. The market is doubling over the 11 terms of your plang to grow the company?
iz next ten years. As the older dentists and endodontists who 1z A. Advertising -- If we were able toc advertizse the way we
13 don't use the new technology, they're leaving the field and all 13 need to, getting it out there, letting people know that we're
14 the new dentists coming in are uging that technology, =0 we're 14 selling it for ruch less price, it's very easy for this product
15 talking about a rapid market growth arcund the country for the it to take off.
16 use of this. &So being able to grow it is very easy, 16 MR. GULLEY: Your Honor --

17 particularly when you're talking about selling the preoducts for 17 Q. {By Mr. Bisceglie} Why --

18 half the price. But the big thing we need, ig to stop 18 MR. GULLEY: I'm going te object again, Your Hepor.
19 Dentaply's harassment and keep me cul of business. 19 I'm scrry to have to do thia. But Dr. Goodis has been shown to
20 MR, GULLEY: Objection, Your Honor. He's not enly 20 have no expertise in advertising and bringing in customers,
21 giving a narrative, but he’s also going out of his way to 21 particularly when the file he's selling now jg nothing iike the
22 attack Dentsply, and the guestion is nob even pertaining to 22 V-Taper file. He's just speculating and offering inadmizsible
23 Dencapliy. 23 opinion testimony.

24 THE COURT: Well, leb's do questions and answers. 24 THE COURT: Well, I think his advertising to his

25 But overruled as toe that guescion. 25 company ls something he probably has some knowlesdge of
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1 AL Guidance is a small cowpany. It hae juat ssveral 1 A, The case concerned Dentaply's allegations of infringement
2 etployess. It's revenues are in the neighborhood of $I million 2 that Guidance ag well as its, ab the time, manufacturer of irg
3 to $2 million, and it's a local company, it's located, 2 dental files wers infringing twe Denteply patents that it
4 headguartered here in Rlbuguergue, New Mexico, 4 purportedly owned. The company who was mapufacturing the files
1 Q. You said you represented Guidance in a couple lawsuits, g at the time was a company that was mentioned during
6 When was the first lawsuit initiated? = 8 Mr. Gulley's opening. The company name ie Micro-Mega. It's
7 A The first lawsult was initiated when Denteply filed & 7 located in France. Sc Dentsply was eeeking to prevent the
] Complaint in June of 2007, 8 importation of products by Micro-Mega to Guidance Endodontics
B Q. And where was that Complaint filed? 9 in the United States.
14 A The Complaint was filed with the International Trade 10 Q. Aund you mentioned that they were asserting patents. What
11 Commission. 1l patentes were they claiming?
12z Q. And where is that? 1z A. There were two pabtents that were being asserted in that
13 A, The case was filed in Washingten, D.C. 13 case. ['11 refer to them just by the last three numbers of
14 Q. Ckay. &nd can you tell us what the Internatlional Trade 14 patents that I recall. There way a €74 patent, which listed
15 Cormission is? 15 two inventors by the name -- the lagt name is Dersek Heath, who
1& B. Sure. The Internaticnal Trade Commission -- shorthand, 16 Mr. Gulley menticned in opening; the other name on that patent
17 it's known as the ITC -- is an independent federal agency, and 17 was Mooneyhan, I believe was the name; and the other asserted ‘J
18 one of ite reeponsibiiitiee ;S te investigate claimg concerning ig patent was a €55 patent -- ™
19 whether the ilwportation of certain products would infringe any 19 MR, GULLEY: Your Honor.
29 U.5. patents, trademarks, or copyrighbs. z0 THE COURT: Hold it.
2% Q. How does one initiate a case there? 2% MR. GULLEY: May we appreach?
22 A, They file a Complaint with the ITC. 22 (Bench conference on the record.;
23[9, Poes one need to do anything else? 23 MR. GULLEY: He's trying te go inte the Kong patenc,
24 A. Ho. All they need to do is flle a Complaing, e 24 and that wae the subject of one of our motions in limine, and
25 Q. Ckay. 8o in that caee, what was that cape aboukt? 28 I'm not sure the Court ever ruled on whether they could go into
Danna Schutte Eversbt Danna Schutte Everett
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1 the Wong patent and their allegation that it supposedly was i this. I know how all witnasses feel sitting hers.
Z acquired ro crush CGuidance. 2 In any event, Lhe ¢wo patents being asgserted were the
3 THE COURT: Nbo, I think om this issue I'm going to 3 Heath and Mooneyhan patent; and the 685 patent listed
4 allow him to testify on this, I'm not sure how much scope 4 Montgomery and Wong as inventors.
5 we're going to gst into on the Wong patent, because I'va got to 1 [ Can you juet tell the ladies and gentlemen of the jury
& keep this thing somewhat controlled. I'Il et him -- & what those nunbers signify, briefly?
7 Are you going to go much further inko -- 7 B. Sure, Patent numbers, when they're granted by the United
8 MR. DISCHGLIE: Not too deep. Juat to respond Lo 8 States patent and trademark office, are given a number, and
Ed Mx. Gulley's stabement in the opening that thers was g right now we're up to around seven-million-and-something, so
i considerables risk that we'd lose this patent case, =0 I want £o i0 patents -- patent attorneys will wypilcally just use shorthand
11 cover just thab that's a false atatement. i1 and use the lzat three sumbers to identify patents, Instead of
12 THE COURT: Well, I'll allow a Iittle kit at the 12 say 7,130,047, it's just an easier way to refer to patents that
13 prepent Gime. T'wm pob sure how nuch we'ra gelng to go inte it 13 WAY .
14 in thiz case, 50 you can make objections as we go along, but [ 14 Q. What was the outcome of that first lawsuit? e
15 think 1'm going to allow it te set the background for it. 15 A, Denteply terminated -- Dentsply and Tulea Dental
ig MR. BISCEGLIE: Thank you. 16 terminated that action in or around February of 2008}
7 MR. GULLEY: Ckay. 17 Q. pid you have any warning prior to Dentsply dismissing that
18 {Open court.} hE:) lawsuik?
19 THE COURT: Mr. Bisceglise. 19 A Ho. To the conmtrary. At the time that I Iearned that
29 . (By Mr. Biscegllie] Mr. Ginsbery, you can 20 Dentsply was sesking to withdraw the lawsuit, flown te
2L coemplete your anewer 1f you can remember. 21 Houston, Texas, to take the depositicn of cne of the inventors
iz B, I believe you were asking me about the twe patente that 22 of the 695 patent., John Montgomery, and I had flown to Texas
23 were being asserted by Denteply. 23 the day before and I was all set to take his deposition, to
24 Q. Correct, 24 question him on the variety of topics that I had, and I was
25 Al Just for the record, I like being on the other side of 28 informed right before the deposition started, after J had
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already flown to Houaton, Texas, that Dentsply/Tulsa Deatal
were withdrawing that action. So we did not proceed with that
deposition, and I flew back home.

Q. AT the time that Denceply dismissed che suit, how far away

were you from trial?

AL ‘The case was very far along. We were approximately bwo
months away frow trial. el
o Okay. BAnd just giving us a general overview, during the

cime the case was pending, you know, what happened? What did
you do in the litigation?

B. Weil, there was an extensgive amount cof work that was dohe,
because we were very clcose to trial, ac thousands of pages of
documents were produced by both sides, documents wers reviewed,
we went through those decuments, there were numerous
despositions that took place throughout the United States, and
there were alsoc depositions that were taken in Burope, because
Dentsply has an affiliate over there that manufactures its
variable-taper file that Mr. Gullisy mentioned in the opehing,
and some individuals that were thers had some relevant
information about some prior art, prior patents that we
belisved supported cur defense that the patents that were bheing
ascerted were invalid, so depopitione were taken in Burope and
across the United States and we were gearing up for trial.

Q. and how eagy or difficult are patent-infringement euits to

detfend?
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1 better in that the loss was aboui half, Is that correct? 1 Q. &nd let's turn to the next page. And the expenses for
2 A. That's right. The loss decreased by 5400,000. 2 2007 -- Well, I had -- I mean this rhetorically, hut there is5 a
3 Q. And if we go back a page, Uo where we were a few wminutes 3 bit of a eurprise, ien‘t there, on expenses for 20077
4 age, it's alsec the case that the inceme of the cowpany doubled? 4 A, The total operating ewxpensss for 2007 were pretty
5 1 That's ecorrect. We were looking -- I mentioned earlier, 5 astronemical. We're locking at just a shade under
& '05 sales were right ar $42i,000. At the end of '06, Decamber & 52.3 million, which has changed from a comparable number in
7 '06, they had increased all the way -~ not gquite to a 7 06, from right at $650,000.
B million-one, =0 more than deoubling of revemes within a year 8 0. And of that §2,200,000, about 85 percent of that amount is
9 time pericd. 5 atkributabls -~ well, no, excuse me -- aboub 59, a little lessa
10 [ Wae 2006 rhe year that Guidance entered into a 10 than &0 percent of that amount is attributable to what?
11 distribution agresment with Patterson Dental? 11 R. There's a line item called "Legal Expenses,” and it's a
3z A. I believe that's correct. They -- Prior to thab 12 51,048,008, s0 it's not quite 50 percent of rthar $2.3 million
13 arrangement, they would sell direct to third-party buyers. In L3 miber we were referving to.
14 an affort to expand the breadth of their markeb, they entered 14 Q. And what is your understanding of the matber or watters in
18 ints a djstcribucion arrangement with Patberson Dental, one of i8 connection with which that $1,049%,000 in legal fees was
18 the largeat digtribucting denrtal producte company here in the i6 incurred?
17 | United States. 17 A. 2007 wag the year that Guldance had to respond and defend
18 Q. If we move into the agreement further, we go to 2007 -- So 18 cwo ¢laims, litigation issues that were brought against the
19 len's move to page 016. We're still in the pame exhibit, 016, 19 company by Denteply. The first action ccourring in a Eurcpean
20 of Exhibit 8498, and now we're comparing 2006 revenue to Z007. 20 legal body, trade commission, and then upon the conclusion
21 Mow, am I correct that sales increased in 20077 21 of -- conclusion of those -- of that litigation issue wmoved to
22 LY That*s correct, Ae I just stated, we finished the year 22 the United States in, I think, federal district court in -
23 2006 not guite ar a wmillion-one in sales, and we finished 2007 23 Pennsylvania relative to alleged patent infringementi,-.
24 rigiit at $1.7 million in sales. That's over a §&600, 800 24 [« B HMr., Van Der Geesct, 1f we wanted to see as of the end of
28 increase, roughly 60 parcent increass from '08 to '07. 28 2067 the investment that Dr. Goodis had made to date, whabt page
Danna Schutte Bvereht Danna Schutte Everatk
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1 would we look ab to date? 1 designation “Members Capital Charlea C. Goodis, and there's a
hel A At the end of 2007, you heard me describe a balance gheet 2 number there 5270,000. That ieg addivicnal cash that Dr. Goodis
3 earlier. On that balance sheet -- 3 has invested into Guidancs.
4 Q. Before you answer The guestion, point us te a page number 4 So the combination of those two numbers, the 3.2 and
s so I can put it in front of the jury. 5 the $270,000, you know, right at $3.5 wmillion, is what through
1 B, Down to the right, 24 -- 02425, which would be the second 1] Pecamber of '07 Dy, Goodis has put into the company.
7 page of the balance sheet for December of '07. 7 Q. And was 2008 also -- Did 2008 also inveolve licigation?
a Q. Alr right. One wmowment. Well, '05 is the first page. 3 Al Yes., 2008, you had legal expenses which were tied to the
2 What's the acktual last three digits of the page you're locking E conclusion of thab pabtent infringement ©ase Chat was brought in
j2e) ac? 10 Pennsylvania. That action led vo the signing of that
11 A. 015, 11 Manufacturing and Supply Agreement. Sc up until that time
12 Q. 815, Thank you very much. All right. 3And this, we're 12 there were expenditures or expenses tied to that action, so
13 5till in Exhibic 85B. 13 those -- those costs would be reflected in the income atatement
14 8o this is a statement of liabilities and capital; is 14 for the December '08 year-end tiwe period.
18 that correct, assets, liabilities and capital? 15 Q. i'm Looking in this exhibit and realizing I don't think we
16 A That's corract. This document would cumulatively reflect 16 have the '08 numbers here. Is that correct?
17 what -- what cash advances Dr. Goodis had made inte Guidance in 17 A. You don't have the full calendar year 200% wichin this
18 the form of loans or advances and initial capital pursuant to ig document .
19 the arrangement with the three owners. So at any one point in 19 Q. Well, I take it back. I¥f we lock at the last --
29 time this balance sheet would refleet those cumulative dollars. 20 A, Ah, vyes we do.
23 If you look wnder the caption called "Long-berm 21 [+ Lock at the last two pages.
2z Liabilities™ in the 2007 column, you'll see a number 2z A, The laet twe pages. We sure do.
23 $3.2 miliien, That's the cumulative advances that Dr. Goodis 23 Q. 11 right.
24 has made to Guidangs in the form of cash., If you go down a 24 R. Sc we had legal expensed associated with the gulrdnatien
25 couple more lines, under the line "Capital,” there you see a 25 of that action, the settling of the patent infringament iasue
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1 and the signing of the Manufacturing and Supply Agreement, so 1 A That's correct. The bottom line there shows that Guidance
2 we had, you know, legal ¢osts associated with that. That 2 for 2008, December 2008, calendar 2008, lost $830,000. If you
3 spanned all the way, probably, to July time pericd of '08. And 3 wers to assume the legal expenses would never have been
4 then following that action, later 2008, we had the -- which wase 4 incurred and pull that out of the equation, the expenses would
3 the forerunney ta this iseuwe, the -- 5 have been reduced and, thus, the Iasa would hkave been reduced
3 Q. My, Van Der Geest, are you referring te this current & by the same ameunt.
7 litigacion? T S0 doing that mach -- $830,000 losse, lesam §76¢,900 --
B A, The current litigatiom, right. There was a -- g the lces would have only been 130,000, And you can conpare
El Q. My, Van Der Geest, are you referring te this current 4 that to our discuseion warlier, guestione earlier about the
14 lawsulz? 34 logses in the two previous years and you can see the loss was
13 A, This current lawsuit. 11 gubatantially decyeased.
iz o8 End the commencement of this lawsuitb? iz Q. In the contract, the Manufacturing and Supply Agreement --
iz A. And the commencement of this lawsuikb. 13 and I menticned thie, for your information, briafly in the
14 Q. And the fees incurred in commencement with this lawsuit? i4 opening this morning, so the jury knows the general concept. I
15 A The fees incurred in ccrmencement with rchis suik. 15 wentioned that there is a manufacturing credit provided for in
16 Q. And thoea fees are included in this nuwber heve, the 16 the contract, in the Manufacturing and Supply Agreement. Are
17 legal? 17 yeu familiar wich chac?
18 A. Yes. If we look at the income statement again oo the 18 AL I'm familiar with that clause.
19 second page, therse's that legal line item. That line item . 19 Q. And that's addressed down here at Che bottom; is that
24 veflects a total of §701.000 for both of those issues we just 0 coryect?
21 ciscussed. 21 AL That's correct. You'll see right abowe the Het Income
22 a. Iz it accurate that -- Lo say that but for those legal 22 Losa description there, a couple lines up, the teminology
23 expenses -- if you look dewn at the bottom, operating income 23 “Realized Mamufacturing Credit.® And that's the accounting
24 and loss -- that Guidance would have at least been approaching 24 that i& placed upon the clause in that agreement that affords
25 break even, although they would not have broke even? 25 Guidance the right Lo purchase product at a reduced, free
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1 price. 1 what would the company have done with those reacurces?
2 Q. So thiz is a price beyond the list price in the agreement, 2 A In 2008, with the -- with the signing of the new
3 there's a further reduction? 3 agreement, the company had plans to implement an
4 L. There's & further reduction. There would be a stated 4 Internet-rype-based markering plan. The ldea of the plan
5 price for product, and then once Guidance would order basad oh s would -- or the general idea of the plan was to be able to send
3 those prices, the amount paid would bhe reduced by this clause. & e-mails describing their preduct to subseribers of an
7 For tha first two guarkters in 2008, the agreement afforded a 7 Internet-bpased Web site dealing with dental or endodontic
8 8100, 800 per-guarter credit regardless of the dollar purchased. 8 content and afford or purchase marketing e-mail activities frow
B So if I bought -- if I ordered and hought $200,090 of product i these companies in an effort te reach potential buyers. They
16 in one guarter, I would ultimately cnly have to pay $100,000 14 had also pianned to purchase e-mail addresses themseslves from
11 bacanse of this credit. That terminology happened for the 11 the vast population of general dentists in the country as weil
1z first two gquarcers of -- or the last two guarters of '08. 12 as the smaller population of endodontists.
13 And then upon those two guarters conciuding, the 13 In addition to those e-mail activities, they were
14 clause reads that for every 32 of product that Guidance would 14 contemplacing advertising on the same dental content Web pites
15 purchaee they would receive a credit of $1; so you buy 32 and 15 where, if a user of the Web site frequented and the topic was
16 vou pay for $1. And that credit arrangement war limited to 16 in the area of endodentice, that this advertising would show --
17 approximately -- I believe 3125,000 per quarter goeing forward. 17 you know, would pop up and say, you know, "Guidance
1B So if they bought more product than that, the most credit they 14 Endedontics, " and there would be a link ovex to the endodentic
19 could gat in a quarter is $125,060. . 19 Web site reflecting the offer of the praducts that Gufdance had
20 Q. Thank you, Mr. Van Dex Geest. 29 ta &ell.
z1 Moving inko -- Well, let me ask you this guasticon. 2t They also anticipated advertieing in these
22 if the -- If the -- If the £700,30¢ that was spenl on legal 22 Internet-hased newsletters that were availadble from these Web
23 fees in 2008 had besn available for use in moving the business 23 sites. Again, reaching a large subscription base that was tied
24 plan of the gompany forward -- I dem't think you're going to 24 to these Web sites.
28 need your axhibit for this -- what would -- whab was the -- 2% In addition to those Intsrnet-based warketing
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1 Q. And chat‘s because Guidance wae not proppering, T'11 put 1 miliion as hie share of the profits of that business; ie that

2 it that way. Correct? 2 correct?

3 A, Oh, ne, not at all. That's not -- 3 A. I den't know the exact number, but it wae probsbly in the

4 Q. Guidance, in 200572006, 2007, 2008, wouldn't have made a 4 willicn-dollar rarnge.

5 pro¥it even without legal fees. You'il adres to that, won’'t & . Okay. And are you acquainted with Dr. Goodis's’

-1 you? & advertising that says part of the profice of his company, the

7 AL That's correct. 7 Guidance Endodontics, goes to help sbused wowen, children, and

8 [«8 How, you mentioned that -- Well, did you -- You may havs 8 animals?

] cestified that yow also do Dr. Soodis's personal income tax 5 A Speak to that again, I don't upnderstand that gquestian.
19 return, i0 Q. Are you acquainted with some of his advertising that eays
1t B. We -« My firm and I do prepare his personal income tax. 11 part of his profits go te help abused women, children, and
1z Q. And the X1 for his endodontic practice, too, the 12 animals?
i3 parktnership distribution? 13 A, I'm not aware of that statement.
id4 k. We prepare the annual tax return for hisg practice 14 o He nardly gives anything to charity, does he?

LS business. 15 A. Oh, that's not true.
1é Q. 2nd thar business generates $3 million or $4 million a is Q. I have his 2007 partnersiip Ki. It shows $13,000 to
17 yeayr; is that correct? 17 charity out of over $3 miliion in revenue.
13 MR. XELLY: OCbjection, relevance. 18 AL That's his business. The contribution deducticns are
19 THE COURT: Overruled. 13 taken on hkis personal return.
20 A. He does not generate -- Sales or profits? 20 Q. You were talking about in his -- Well, we can look -- Ve
21 g. {By Mr. Gulley} Well, I'm talking about gross 21 can lock at his personal return, as well, hut let's go to a
22 sales far now. 22 different topic for a minute. L
23 A. The practice, in 2008 -- and I'm speaking from 23 How much does he charge for a root canai?
24 recollection -- may have greossed $2.8 million, $3 miilion. 24 AL Depending on which tooth. §800 fo a thousand.
25 Q. And in 2006 and 2007, Dr. Goodis toek $L.2 million, 5.3 28 Q. And how long does it take him to do a roct canal?
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3 A You'il have to ask Or. Gaodie that. L Q. Are you an expert in determining what percent of repeat

2z 3. If he Qid 3,500 in a year, that would be 2 buyers he should be zeeing?

3 three-and-a-half-million dollars? 3 A. I didn't make any comment about percentages. I just made

4 A. If you're using 3,500 times a thousand, your math is 4 the statement that the objective was to increace the customer

5 | right. B base and get repeat sales.

i3 Q. Are you acquainted with what other endedontiets charge in 6 [+ So if we looked at his Guidance's sales and wa wmeasured

7 Albuguerguae? 7 the nurmber of repeat buyers, I bLake if you would may the more

8 A, No, I'm not. a the better that repeat?

g a. Has Dr., Goodis -- has he bagun paying Rittenberry and 9 A Rephrase the guestion.

10 Williams on the buyout agreement yet? ig Q. If we look at all of Guidance's sales records, [take it
i1 A, I believe that was to gommence in September of '(09. i1 you would agree that the more repeat puyers he has the more
iz This wonth? 12 succassful he's being, correct?

i3 B, This month. 13 A That'a a true statement.

id Q. And has he made any payments to them? 14 [+ And what -- Do you have any ldea what kind of repeat

15 A, I believe so. 15 purchases would be expectad in a business like Guidance's?

16 Q. Now, you eaid you weren't a marketing expert, but, yet, 186 A, That's not my expertise.

17 you testified about how Dr. Goodis was going to get repeat i7 Q. ¥You suggested that -- 1 belisve you implied, at least

18 sales by his advertising. Were you just speculating there? e that Dentsply is the big bad guy for suing Guidance. I3 that
19 {A. I don't recall the testimony. If you could refresh my 1% | eorrect?

20 METOLY . 24 A, I didr't make any such stacement,

21 Q. Well, ¥ chink you said he was trying to develop loyal, 21 g, %ell, you would agree with me that Dentsply's envitled to
2z repeat buyers. Do you remember that? a2 enforce 1is patents?

23 . That's right. That would be an cbjective -- long-term 23 A, I would think that's a trus statement.

24 objective, is to inorease sales, increase custumer base, repeat 24 Q. All right. And if the patents are valid and the'defendant

5 sales from that customer bage. 25 in the patent suit says they're valid, then that ehould be an
Danna Schubte Bverett Danna Schutts Everett
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1 it a seccond time. Fow, the fact ip's resterilized, it's arill 1 with having half the cos{, we could get 50 percent of the

2 a sterilized fiie, but there is a significant portion that will 2 market share.

k} use ir twice. 3 [v3 And how big is the ohturation market?

4 Q. Okay. Why do the manufacturers -- And why is it best 4 A. It's about 540 million per year.

5 practice to use a file once and discard it? 5 Q. And who controls that market?

) A. While you're doing the root canal, there's a lot of strain £ A Fram what I understand, 95 percent of the %40 million per
7 that you're putting and streassing on the file, so it's going ve 7 year -- it may even be larger than $40 million -- it's a

8 become weaker at asome points. That can make it a less 3] monepoly -- it's by Tulsa/Dental Dentsply.

9 efficient file. 5 MR. GULLEY: Your Honor, excuse wme. May we approach
10 Q. Okay. But then you said thare's some -- there's a number 16 the bench?
11 of dentists that don't, in fact, adhere to this use it once and 11 THE COURT: You may.
12 discard policy. Why is thag? 12 (Bench conference on the record.)
13 A, There may even be 59 pefcent. And the reason why, is i3 ME. GULLEY: Your Honcyr, this line of questioning
14 bescause the files are so ewpensive, the cost iy so grear, that 14 about ohturators relates to the igsue of what damages they're
15 to try -- when you're only using a single-use, it really drives 15 allowed to submit. The V2 damages only has to do with the
16 up ¢osta. That's why a lot of dentiste will say it's great 16 inability te sell the V2 file, and I think maybe if plaintiffs’
17 that ocur files are half the costf, sc even the ones thaf werm -- 17 coungel's going to try to make a case that he could have sold
18 that were using their files wultiple times go, "Okay, good. 18 more obturaters if he had more produects or been able to
18 Now I don't have to use files myltiple times because.” Qure 1z advertise them or sc on, ard that's all irrelevant, rcesally, to
20 aye 6 less expensive. 20 the case. i
21 Q. Moving on to a different topie. 2% THE COURT: M. Bisceglie?
22 On clturators, how important are cobturators to Your 22 MR. BISCEGLI®: He has an expectation under the
23 business? 23 agreement. We're entitled to discuss what his expectation was
24 A, The obturators I saw as heing -- probably would develop 24 in terms of what he was getting when he signed the agreement
28 into the largest growth for our -- for our company., I saw that 25 THE COURT: Well, on these -- on this damages issue,

381 392

1 I went back and locked at the moticon in limine on this, and 1 ig useful for other purposes, and sc I'm inclined to admit it
2 what T think I said I was inclined te do I think ig still 2 go unieds there's something that indicates that this is really
3 correct, and then everybody will kind of have to conform to it. 3 being proved for same other purpose -- One of the examples --
4 I mean, I'm not really sure this question impliecates that, but 4 and I guess we need to still sort through this eviderde of

5 because there was really ne evidence -- no sort of disclesure g Guidance's attorney's fees in the pricr litigation. T don't

3 in the -- in cthe initial disclesures or in the first 3 gee y'all seeking that in this case.

7 interrcgatory, I think the dsmages ars going to be -- described t MR. BISCEGLIE: ©No.

8 in Mr. McDorald's first report is going to be the extent of it. 8 THE COURT: BRut it may be relevant for other

i I think that other pecple can establish damages, so I donit 2 purpcses, and that's what F'm -- You Know, yesterday, both
10 chink that it has to all come through McDonald, so it way come 13 zides went into grear detail about the attorney'a fees. I'm
11 through him and other people, but the categories, the 11 not sure what to do with that, sirce bath of you seem to want
1z caleculationa, those sorts of things, you're going to be stuck 12 ta establisgh that -- defendants wanted to establish that they
13 with that siace you dldn't do any other disclosures of damages, 13 hadn't ever made a profit, which I understand why you want to
14 but: other people can prove it, so I can't sit here and say 14 do that. Y'all want to establish that one of the reagsons we
15 other pecple can't prove these damages. 15 didnft make a profit is because we've gol attorney's fees. 8o
1s MR. GULLEY: Prove what damages? 16 that's relevant to everybody's case, so I'm oot sure I can just
17 THE COURT: Well, whatever dawages are in the 17 exclude some of this information.

g Mehonald report. That's the only disclesure of damages. Rut 38 But I guess I'wm still irclined to think that Guidance
19 theyire not limited veo Mclonald proving the damages. That's 19 didn't properly discloge anything beyend what's in McDonald's
20 Just the disclosure aspect. 20 veport, in the initial disclosure answers td interrogataries or
2% MR. GULLEY: Oh, I see. 2l gome sort of proper supplement to either the disclasure or the
22 TRE COURT: 8o if he's proving up damages that were 22 anawers to McDonald's report, 3¢ we're kind of limited to the
23 disclesed in the damages report, he can do that, so if evidence 23 McDonald repor{ as to what damages the plaintiff can seek, but
24 is going to go te damages they'wve got, the damages have to be 24 they don't have to prove it up just through MeDonald; sthey can
25 disclosed in the Mchionald report, But some of this information 25 prove it up through other people.
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1 MR. GULLEY: I underatand. 1 den't think I can prokably give you any more guidance than what
2 MR. KELLY¥: Your Hemor, cf course, the question of 2 I've done, so you'll have to taie them one at a time.
3 the obrurator goes to why he entered intoc the contract and why 3 {Open court.
4 this was an agreement he was willing to aign, and the fact -- 4 THE COURT: All right, Mr. Bisceglie.
5 we're going to get to the fact thar the obturator was not 5 MR, BISCEGLIE: Thank you. Your Honor, should I have
& supplied and all of those issues, so we can't -- we certainly & the court reporter read the pending guestion or would you like
7 can't not talk about the cbturator or talk aheut the importance 7 for me to rephrase it?
8 of the obturator. 1It's -- In addition to it being a product ] THE COURT: It's up to you. The guestion that was --
9 that he would make money from, it's wvery important te establish El that was asked -- I'm not sure you had a pending question. You
id breach and the Unfair Practices Act claim. 10 asked "who contrels that market?" and you got an answer.
il THE COURT: I guess I'd be inclined to think that's 11 MR. BISCWGLIE: Okay. Oreat. Thank you
12 crue, that's part of the supply agreemant. 13 Q. {By Mr., Bismceglie) That answer wag, defendants
13 MR. GULLEY: I don't object to discussion of the 13 control 35 percent of it; is that right?
14 obturators, Your Howor. The point I™m trying te make is that 14 A That T'm awars af, yes.
15 the McbDonald report damages is only on the inability to sell 15 Q. Ckay. Now, what doss Guidance sell its obturator for?
18 the Vi. Nothing in the McDonald report about inability to sell 16 A. 4.
17 obturators. 17 Q- And then voit saw Mr. Gulley's opening and he put up their
18 THE COURT: Well, but there's more reasons to talk 15 cbturators. Do yeu recall that?
19 about the obturators than just damages. 19 B. Yea,
20 MR. QULLEY: Well, I understand. I just didn't want 20 Q. He put up & Thermafil and a Densfil?
21 them to be putting on a long case about what money he could 21 A Yes.
22 have made from cbturatcers, because that's not ralevant to the 22 Q. And did you hear him say that they’'re exactly the same in
23 damages issue. 23 terms of wanufaeturing and fusction?
24 MR. KELLY: It is relevant te othey iasues. 24 A. Yes.
25 THE COURT: Let's just take them one at a tiwme. I a5 Q. Okay. What do defendants sell their two obturators for?
395 31%6
1 A The Thermafil can be anywhere arcound $8.50, $8 to $8.50 1 agreement?
2 and Densfil, I know, is scld through distyibution, and I think 2 F: Yea.
3 that ‘s sold even higher. Maybe 59. 3 Q. Okay. On what basis would you believe that dentists and
4 Q. S0 ia it your understanding that OneFill is half the price 4 endedontists would buy the OnePill at half the price?
5 ar even more? 5 A I think dentists are historically very -- I won't say
[ A It's even less than half of what their products are, and & cheap, but frugel, they like to save money, like everybody
7 being identical. 7 dees, and, az I mentioned before, if you need to use four
B Q. 86 in terms of when youw were entering this agreement and = ] opbturators for a canal, there's four canals and you need to
9 you were getting the price you ware getting, what was your 9 £i11 rhem at let's say §9, that's getting close to $50 ta £ill
1Q expectation in terms of the market share you'd pick up? ia that case, whereas if you use our preoduct it's -~- it's $16.
11 B. The fact that we were going to be able to sell for half 11 That's pratiy inexpensive,
1z rhe cost, I expected we would pick up S50 percent of the market. 12 Q. ¥aw, did you have any discugsions with denuvists about
13 f you get the same house for half the price, you're going to 12 price, in terms of your decision on how to set price?’’
i4 buy. 14 A. What I discussed with dentists about their theoughts about
15 O, S¢ what is that in zerms of annual sales, or what your 15 the -- a thermal filling cbturator and -- you know, Thermafil,
186 expectation? i& Densfil -- everybody said they really liked the prodﬁ;t
17 AL My expectation's if the market's $40 million per year, 17 MR. GULLEY: Your Honor --
18 that we would get $20 millicn ©f that, but because we're 18 THE CQURT: Hold on. Rold on.
1% selling for half the price that would be -- in Tulsa Dental 1z MR. GULLEY: Object to this. It's hearsay.
20 dollars would be the 520 million at their $8 to $%, but because 26 THE COGRT: wWell, if it's being offersd for the
21 we're seliing fer $4, that $20 million weould e $I0 million. 21 truth, it sounds like it ig. Sustained.
22 8o T expected annual gales over the term of the seven-year 22 MR. BISCEGLIE: I was not offering it for the truth,
23 contract To be $10 millien per year, so 570 million over the 23 Your Hornor. It was simply being offered to show state of mind
24 rerm of the contract, 24 at the time he entered the agreement and set his prices
25 Q. And chat was your expectation when you signed the ‘,J 25 THE COURT: Well, then T can give a limiting
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b Q. You see the -- Do you have the exhibit still with you, or 3 agreement with -- between Guidance and Tulsa Dental at that

2 ne? 2 time -- at that point in time, do you recall whather Tulsa

3 B Mo, I de not. 3 Dental was geoing te permit the use of dilstributian?

4 Q. The so-called contingent purchase price when gross sales 4 A They were not. We would have had to have -- We would have
5 reach %5 million in four quarters -- do you recall that? 5 had te take the company direct again.

g A. I do, yes. 3 <. 8o there would have been no need to have individuals

7 Q. Are you holding your breath waiting for that check? 7 #elling -- educating sales reps of Patterson Dental?

8 A t'e one of those things that you're just better off not 8 A, That need was removed.

g eounting en, and if it happens, that's great, but if you count 9 Q. And, in any event, could Guidance afford ro keep thege
10 on it, it‘s probably not going to happen. 30 sales reps on at this point in time?
1r Q. Coes that seem like a prudent philcsophy to you under the it A, At that point in gime, no, I mean, there was {oc many
1z circumstances? 1z legal bills. MNob knowing when the next product was going to he
13 o Yea, it does. 13 available, there was -- as Chuck starved in his e-majl, there
14 Q. Jake, Mick, Be and Alewis were employees of Guidance 14 was just no way to afford them.

15 Brndodontics? 15 a. And that's -- That's not something you disagreed with?

16 A, Yes, that's correct. 18 A e, I did not disagree with it. It was pretty hard. You
7 8 Bnd they worked with sales reps at Patferson Dental; is 17 couldn't argue with the math.
15 that right? 18 q. &nd in exhibit -- Defendant‘'s Exhibit F, counsal --
14 AL Right. They were regicnal sales managers, They had a 18 coungel had you read a portion of this paragraph 3. Would you
20 region of Patterson Dental kranches that they -- theirx job was 20 read the sentence that begins “Don't worry."
21 te train the Patterson reps on how to sell the product. 21 AL Mr. Eeily, it's a lictle cut off on my right, but --
2z Q. 2and by -- So, then, in effect, they were sales rveps to 22 o, Let me do a Little better.
23 distributor sales reps? 23 A, Gkay. Yeah, 1 can see it now. Thank you.

24 A Yes., 24 Q. Does that do it?

25 Q. 2nd by January of '08 if there was going to be an 25 A. "hon't worry, I'm not cutting off anyone's pay and T will

o268 527

1 give everyone plenty ¢f time to find new jobs. I have not been 1 to Eeel, hased on how he communicated with you, about the

2 getting paid from the start and will continue to not get a 2 situation that Tulsa Dental -- excuse me -- that Guidance was
3 salary. We can have husiress meetings every two weeks to 3 in at the time?

4 discuss the companies (sic) dirsctions. Or if vew do not want & A I'm sorry, Mr. Helly, at which time?

5 to be invelved that is fine too. Once the company starts & 2. At the time --

[ making meney, we split it up according to ownership & THE CQURT: Ms. Avitia.

7 percentages. Let me know if you do not want te help in the 7 a. (By Mr. Kellyl -~ of this commumicaticn?

a transition, you wilil still get paid until you find a new job." 8 THE COURT: Hold on.

g <. In Janary of 2008, did you feel like you imew Dr. Gocdis ] MS. AVITIA: I would chiect that it's outside the

ig pretty well? 10 soope of My CYoss.

i1 A Yes, I did. 1% TEE COURT: I think it's related. Overruled.

12 Q. End you talked to him regularly abeout the condition of the iz [*B {(By Mr. Kelly) I'm talking about this e-mail

12 business and the challenges it faced? 13 that we were just talking about.

14 A, Yes. (onversations were because he was seeing patients 14 A. Okay.

15 21l day and we were trying fo run the conpany all day, and 15 Q. Tim sorry te be changing gears on you.

16 Chuck'a not a dentist that takes a lunch break -- or, I mean, ia A. That's okay.

17 cnce he's in the office -~- he's there until che last patient 1% ag. We're talking about this communication --
18 leaves, so there were kind of lircle five-minute converaations 18 . Right.
18 in-between patients when be would get on the phene or -- In the 19 Q. -« ghat he wrote at 4:00 a.m,, and I'm asking you, bassd
20 beginning, when we were in his basement, is where his company 20 on your relationailip with him where he -~ whers his head was in
21 started, in the basement of his dental practice, that's how we 21 terms of his concerns or thoughts abour what was going to
2z discussed the business strategy, was in five-minute dncrements 22 happen to this businesa?
23 between patients, 23 A. His concern wag that he could not go on paying the legal
24 Q. And what was his -- What was his demeancor or concerns? 24 bilis and trying to make the company work, he couldn't do all
25 How dig he express how he felt -- or how did you understand him 25 thase things at the same time. It’s -- Like he states, he's
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1 [+ 3 And you and he discussed the outlines of what would 1 Q. Wnen it did come up, though, you made it clear that that

2 eventually, a number of wmonths later, in the summer of 2008, 2 was not an option if there was going to be a settlement. Isn't
3 become the definitive agreement that resolved the then-pending 3 that ¢orrect?

4 patent litigation. And I'm referring to the contract the 4 A, I don't think I made it clear. I think I said that there
& parties entered into known as a Manufacturing and Bupply 5 could be some problems, potential problems with that.

& Agreement . [ Q. And then you consulted with legal counsel and came back

7 A Initially, we discussed a jot of different alternatives 7 and confivmed that there would be legal problems?

8 and options that we might consider, and, ves, eventually it led 8 A. T didu't come back and say there were legal problems. T

9 to an outline and discussien af what became that agreement. 9 came back and said, any agweement would need to be contingent
10 Q, Right. And one of the things that was very clear from the 10 on geing direct.
i1 heginnings of your negotiztions was that if thers was going to 11 Q. Righr. And part of the justification for that was the

12 be -- if there was to be an agrsement (uidance would reed to 12 fact that the existing seftlement agreements that you had with
13 give up using a distribubion as a means of marketing their 13 other competitors from prior litigation, from the perspective
14 product; ig that correct? 14 of your company, at least, preciuded the use of distribution?
15 AL I wouldn't say 2t the very beginning. At the very 15 A Tt was one of the factors copsidered in that. 1t was alsoc
18 beginning, we discussed and were -- discussed many alternatives 1§ not -+ It was in all of our agreements, not necessarily just

17 and several different alternatives, gome of which included 37 those dealing with litigation, but any license agrsements that
18 going divect, some included different alternatives, and it -- 18 we had with nickel-titaniuwm, but it was only one of the factors
19 it cawme dewn to that eventually, but not at the heginning, that 13 considered. o
20 wasn't -- I wouldn't say that was at the begiconing of the 20 Q. and why did you not allow any company with a license from
21 discussions. 2% Tulsa Dental te use distributien in the United States?
22 Q. You mean the subject dide't come up at the beginning? 22 A. Nickel-titanijum, and particularly when yeu get into rotary
23 kW It came up, yes, but T wouldn't say it was a -- I thought 23 nickel-titanium, it was a completely gdifferent way of doing
24 you had agked was it a vital or important part of it, and my 24 roor canal therapy., I'm not a -- I'm not a technical -- I'm
25 chought was, we ware discussing all kinds of alterrnatives. 25 not a dentist, but root canal therapy is kasjcally drill it and

541 541

L £111 it; you know, you clean out the stuff and then you £ill it 1 vou know, lots of leots of money every year to do that.

2 up, the canal, each root capal. 2 What we felt is that any new person or new <Company

3 Histarically, it's been done with kand instruments. 3 that we licensed to do that needed to go through that educating
4 When the idea of rotary came arcund as one of the -- 1 think it a the dentists to use it properly.

5 was Tony mentioned -- Rotary was used with stainless steel., It 5 The worat thing that can happen is that a dentist oun
& didn!y werk good. When nickel-titaniuvm came around and rotary & there takee a product and misuses if, causes problems with the
7 came around, it wasn't a totally different way, it wasn't the v patient; it hurts the whole -- the whole product category. In
8 way they learned in dental school, and we felt that you cannot 8 other words, if we'vre selling products and educating, anocther

a just give & product, particularly that is new technolegy, new 9 company is just going, "Here, use this product, ' and they starg
18 technigues, new methods of using -- you can’t just give a ig making mistakes witk it and have products with it, that hurts
11 dentist that and sell it te them and say, "Here start using it 11 the image of the entire product categery, not just our product.
1z and you'll do a great jeh." It's very -~ You have to train 1z 8o we felt that it was important that anyone that we licensed
13 them, you have to go through some training, and the dentist has 13 go through and do this education and training of the dentists
14 To go through a learning curve of how to use it. 8o we felr it 14 in the proper way to use the product.
15 was very important to do that. i35 [« and you know who Patrevson Dental ie?
16 Owver the history of our cowpany and while I started 18 AL Patterson Dental?
17 with Dentsply irn 15%6, I was invelved with Ben Johneon all the 17 Q. Y¥es, sir.
ia way back from 1988 when we were a little start-up company, had 18 AL Yes, sir.
19 one product, Thermafil, and we learned very easily -- early oo 19 Q. You know who Bchein -- Is it Henry Schein?
20 that, again, Thermafil was a different product, required 20 . Yes, sir.
21 different techniques, and you just can't give that product and 21 Q. Thase are the two largeat distributeras in the United
22 say to dentists Learn to do a good, We learned you have to do 22 Srates?
23 a tremendous amount of education. We put on hundreds and 23 A, My understanding, they are.

24 hundreds of what we mall CE, contimuing education, events. 24 o, And they distribute a lot of high-tech products, do they
25 Thousands of dentiste attend these events. And all that costs, 285 not?
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Q. (By Mr. Bisceglie} They never sent you a

red-line indicating that they made this change?

A, No.

Q. Okay. Now, you're a practicing endodontist, right?

A. Yesg.

Q. Right. All the file systems, the prototypes that were

sent there --

A, Yes.

Q. -~ for example, how many files in those packages? How
many individual files in each of those little packages?

a. There's six files per package.

Q. Okay. And so how many files -- And what is a full range

of filesg?

A. Usually for this size it would be size 15 through 50; some

file sizes even go up to 60.

=y

Q. Was there any reascn to have an .04 taper in only a 15,
and 257

A. No. It would be usgeless.

Q. Is this a change to the agreement that you wanted?

A, No, I didn't want this change.

Q. Does this change make any business sense from your

experience as an endodontist?
A. No, because it would fjust cripple the file size line.
Might as well not have it at all if I don't have these sizes.

Q. By the way, you see here. What did Mr. Vanderslice

Danna Schutte Everett
Cfficial United States Court Reporter
333 Lomas Boulevard, Northwest
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1 AL Yes. 3 £150 million per year.

2 <. That was the only product Guidance offered at the time? 2 [+ That's the size of the market?

3 A. That was the only significant product we offered. 3 AL Yes. -
4 [+ 5 And what dig you need to retain that? 4 Q. What role gdoes growth play, in terms of your management of
5 A We needed the .04 constant taper. 5 Guidance?

& Q. 2nd 50 as & result did you lose existing Guidancs S A. Getting new customers was going to he the primaxy way,

7 customers? i obviously, of growth. By us offering it for half the price, we
8 A. A significant amount of existing customers. a expscted to easily be able to get § percent of the market.

9 Q. Okay. 9 Over seven years, if you lock at the endedontic file marker,
10 A. We don't have a product for them anymors. 10 that*s almost a billion deollars over seven years. think it'a
11 o, Let's talk aboui new customers, What was Guidance 1t pretty ~-
12 promised 1f it setvled the lawsuit and entered inteo this i2 Q. 8c when you say there's a billion dollars. theré’s a

13 Manufacturing and Supply Agreement? 13 billion dellars in terms of total rotary file sales in the

14 A, That we would get thermal filling cbturators, which is 14 United Srates; is that right?

15 over a $40-million-a-year market; that we would get the .06 15 Al Over the next seven years,

16 | tapey, and we would get the .04 taper. 16 Q. Over the next seven years. Why are you citing seven

17 Q. 80, how wmamy product lines would Guidance be offering 7 yearsa?

13 under the Manufacturing and Supply Agresment? pR:) A, Becanse we had a confract with Dentsply/Tulsa Dental for
1% W Three product lines. 19 seven vyears that I know we were going ro be able to kesp oux
24 Q And how much more is that than Guidance used to offer? 20 prices significantly below everybody else's ahour 50 percent.
21 A. We only cffered the one product line. 21 . Right. 2and then you testified before about the obturator
22 ko] Do you know -+ From your esxperience, do you know what the 22 category. In the NiTi category, how much less expensive is
23 NiTi -- the size of the NiTi rotary market sales is in the 23 your 06 and your .04 than tChe Dentsply competing products?

24 United States? 2% A With their retail prices, we can be up to 50 parcent less.
25 A Approximarely between, I believe, a hundred and 25 After discounters, it might be 35 percent, but it's $till a m_j
L
Danna Schutte Everstt Danna Schutte Everett
Official United States Court Reporier Official United States Court Reporter
333 Lomas Boulevard, Northwest 333 Lemas Boulevard, Northwast
{545) 348-2283 {505) 3482283
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1 significant reduction in price in the NiTi market. 1 Q. You speak to dentists a lot; is that right?

2 Q. So was it your expectation that you'd get -- What is your 2 A. Yes.

3 expectavieon that you would get as a result of the market being 3 Q. Baily?

4 the size that it is over the life of the contract? 4 AL Bvery day.

5 A. Wwith the market -- Witk the NiTi rotary sales being almost 5 . ¥You're very familiar with the endodontic market; is that

[ a hillicn dellars over seven years, we thought, with our prices 6 right?

T being 35 to 50 percent less, we could easily get 5 percent of 7 A Correct. Yes.

8 the market. b [ Q. Okay. 8o, in terms of your expectations of how your

k] a. Now, when you estimate, by easily getting 5 percent of the ] company would perform with thrse product lines, rather than one
10 market, what is your basis for those projections? ig product line, do you feel qualified to estimate what your

1% AL When discussing with dentisrs and endodontists and we 13 expected growth would be?

12 talked about how high the cost is, then -- 12 A. Yes,

13 THE COURT: Mr. Guliey. 13 0. Okay. 8o -~

14 MR. GULLEY: Your Honor, until this witness is 14 THE COURT: Mr. Guiley.

is qualified to express what are in the nature of expert cpinions 15 MR. GULLEY: Your Honor, based on your ruling on

16 about marketing matters, I think this testimony is 1s damages, this is not relevant to any «laim in the cas

17 inadmissible. 17 THE COURT: Well --

18 THE COURT: Well, I'm going to allow this. These are 18 MR. BISCEGLIE: I'm not aware of any ruling.

19 his estimates of how he was projecting growth, so I'm going to ig THE COURT: 1I'm not aware, either, Overruled.
20 allow it. Overruled. 20 Q- {By Mr. Bisceglie) Okay. 8o, I was asking you

2% Q. {By Mr. Bisceglie)l You're an experienced 21 to explain te the jury why you sstimate
2% endodontist; is that right? 22 conservatively your company's been damaged, vou know,
23 AL Corract. 23 5 percent of the endodontic market.

24 e And you also run an endodontic company; is that right? 24 THE COURT: Let me have counzel approach here.

x5 A Yes. a5 {Bench conference on the record.)
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Q}
Johnson City -- will sell those products throughout the U.S.
and Canada?
Al Correct.
Q. And there is a bookkeeping entry that has the effect of
payving the Swiss firm, Maillefer, for its manufacturing and
production of those files, so that it -- it gets -- Does it get
credit for having made those files?
A. Tots a little more complicated than that.
Q. I was afraid of that.
A. But essentially you're right. The requirements under U.S.
GAAP is that you don't -- which is the U.S. accounting
astandards ~- is that you can't recognition a sale of a product

unless you actually sell it. So in this case, if Maillefer
sells product tc Tulsa, at that point it's not sold, it's just
in their inventory. It's only when that product's ultimately
sold to the end user that the revenue is recognized. But
internally we do give Maillefer credit for those, although it's
not part of the accounting ¢f the company per se.
Q.. But it probably has some internal implications unrelated
to the accounting?
MS. AVITIA: Objection, Your Honor, relevance. 8o
it's ckay with background, but we've gone in pretty deep now.
THE COURT: I'11 allow this to clean up this issue.
Overruled.

A. I'm sorry, could you repeat the gquestion?
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1 Is it your testimeny that all of those products are 1 A That’s my recollection, yes.
2 scig direct -- 2 [+B Ckay. And with respect to the obturators, when we use the
3 A. Correct. 3 ferm "chiuration," as I think probably people wuch more capable
4 . -- in the United Staves? 4 than me have said, that refers to the function or the progess
5 A Correct. 5 of after the gurgical part of the root canal has been performed
[ Q. And with respect to the nickel-titanium files, then, a and it's cleaned and ready to be restored, if you will -- that
7 you've testified that those are sold direet in the U.5. and in 7 has tc de with -- abturation has to do with how and what you
] Australia? 8 use ta fill the caral? You can correct me if I'm 2 little
9 A. 2nd Canada . ] bic --
1q Q. and Canada. ¥or in Latin America or South America? 10 A. Yeah.
13 A. Me . LS 11 g. The jury would like rto undeystand cthis,
12 Q. Okay. What is the -- What'a -- What is the market szhare 12 A Yeah. Basically, if you talk within the dental endodontic
13 of Tulsa Dental for pickel-titanium rotary files in the United 13 circles, when they talk about filling the canal, the term they
14 States, to the best of your understanding, currently? 4 use almast exclusively is *chturation." That's -- Tf yoq --
15 A, Approximately 7¢ percent. o 15 ¥ou obturate a canal. Thatfa the commonly uaed term among
i& Q. And in the five years -- Is it correct that we said five 16 dentists and endodontista.
17 years you'wve had the endodontic busineas? 17 and the guestleon is, as you said, how do you that?
18 2. Since a little over four. 18 Angd there's weally three major wayes to do it. One iz the cold
19 Q. In the time that you've been with them, let‘s say from 19 basis, where you use pre-formed gutta percha rubbexr-iike points
20 2005 to the present, what's been rhe range from the low and of 20 and you essentially @rack them ijnto the canal and £i11 out the
21 that percentage to the high end? 21 canal so you get a nice, tight £ill, or use Thermafil. ¥n the
22 A Tt's varied. I think it's gone from perhaps maybe 75 to 22 case of Thermafil, what you have is you have gutta perchs
23 €8 back to 73, It'a always been right around that 70 midpeint. 23 that's on 2 plastic carrier. You stick that in a small oven,
4 Q. It's been -- In the last almost five years, it'fs been as 24 it warme it., When you place it in the c¢anal, it alleows it to
a5 low as 68 and as high as V5% 2% flow and Fill that. Because after you clean the canal, you
Barma Schutte Everett Panna Schytte Everstt
Official United States Court Reporter Official United States Court Reporter
333 Lomas Boulevard, Noxthweat 333 Lomas Boulevard, Northwest
{505) 148-2283 (505) 348~22B3
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1 clean it and disinfect it, and quite frankly, what vou're b A Yeah. @Gutta percha iz -- it's basically rubber. 1 mean,
2 trying to do is tune the bacteria, try to c¢reate an environwment 2 that may not make you feel real good, but it's basically
3 |when they can't survive. That's what makes a succesaful reot 3 tubber, and it has some interesting characteristics in that
4 canal . 4 it's -- when you heat it, it flowa very well, and ther once it
5 rnd then the final aspect would be, as I mentioned -- g cools, it maintains its shape. ALl yight? ;
& as Dr. Kratchman wmentioned, which is the idea where you use g it also has the -- Tt's also somewhat biccnﬁmatible,
7 what we rail flowable or a hsated cobfuration, and that's where a1 which means that it doesn't have a negative impact on the
] you'lre essentially heating the gutta percha and through a -- ] tissues that if comes in contact. Gutta percha has liverally
a through s needls, yow're actually squirting that into the 3 been around fer probably 150 years, and itfs still, to this
10 canal, and that has a similar -- because it has a lof of flow 10 day, the standard of care for filling canals.
1z and it £ills the canals. 13 Q. and I don't want to lose my screen that I've got right
12 But those are kind of the three basic ways that vou 1z here, so I'm just going to hold up an okturator, but this pink
13 chturate a canal. 13 part here at the top, that's the gutta percha; is that right?
14 Q. and -- Did you falk abour gutta percha? Did you use this 14 . That's correct.
15 termy 15 Q. Can you see it from here?
14 A Yeah., 0Gutta percha, at least at the present time, is 16 Al I can.
17 universally used throughout all three of those. Whether it's 17 Q. And youy testimeny was that there are two ways of -- two
18 cald, warm, or the heat flowable, they're -- it's basically all 18 basic ways of thinking about how you do -- how you use the
19 gutta percha. 1% gutta percha. And one is what you called sither the cold basis
20 Q. So rhe waterial itaelf that's geing to end up in the canal 20 or -- the cold way, and the other way is the heated way.
21 is rhis material we call gutta percha? 21 AL Uh-huh. s
22 AL Yes. 22 Q. Ard the heated way we alsc call -- you used the word
23 [+B And that is, if you cen just tell uws -- I know you're not 23 “thermal” to describe the heating of the -- 3o a therial
24 a chemical engineer, but just tell us about what that material 24 £i1ling obturafor ia a device like this one, that is hbated
25 ig that goes in our teeth after the root canal. 25 before it's used; is that correct?
Danna Schutte Bveretr Danpa Schutte Brerett
Official United States Court Reporter Official United States Court Reporter
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Qs
1 A Artually, I think the term I used -- I referred to it as 1 Q. I don't mean in age.
2 chturating, and I identified Thermafil as one of the ways in 2 A No. No, 1 know what you meant. But technically, yed.
3 which yeu could do that aa -+ it's a brand, it's a product. 3 s} And g0 you're saying there's some important people balow
4 Q. Right. But the word “thermal’ means heat or heat. 4 you on this list, too?
3 Wouldn't you agrea? 5 A, Absolutely.
6 A. Yas. & Q. But wyou have -- You have a great desal of respcn%ibility.
7 Q. Okay. 8c all of thesa obturators -- forgst aboutr what the 7 and I assume over the years, particularly given vour exposurs
8 jbrandname is and who manufactures them -- they all bave to be 8 to the endodontic business, you've -- you've lsarned’a lot
4 keated in ovder to he used? 9 apout now -- about the businesa, about the endodontit business
10 A. No, that's not correct. L0 and nickel-titanium files and cobturators in particull}? You
1% Q. The obturators? 1z know a falr amount about them?
1z E. T'm soryy., Yeah, that's one of -- one of the challenges 1z A On some levels, yes.
13 we -- Bs I said when I started owut, that common term in 13 Q. 8o -- I den't think T asked vou this guestion befors I go
i& dentistry and endodontics is obturation, and that covers -- i4 on -- of all obturation, what is the -~ what is the percentags
i5 that kind of covers a category. In technical terms, what we 15 of that market -- the chituration market, that is -- where the
16 would call that is a carrier-based obturator. 1E customera use obturatcrs?
17 Q. And this carrier-based aobturator has toe be heated to be 1 M3, AVITIA: Objection, Your Honor. If we could just
18 usad? 18 specify which market. We'we talked about a few,
18 2. That is correct. 13 Q. (By Mr. Kelly) Of eourse. Let's talk about the
20 Q. Those rybkber-like peoints in the cold gystem, they don't 20 U.8. market.
21 need to be heated? 21 AL I'm sorry, again -- When you say "obturators,' are you
z2 A Correct. 22 referring to carrier-based obturatars.
23 [« HNow, you are the third-most senior executive, am I 23 Q. Yas, sirv.
24 | correct, eurrantly ac Dentsply International? 24 {A. If I can correct -- you've asked me what percentage --
25 A Technically, yes. 25 . of all obturation -- M
Danna Schutte Everestt Danna Schutte Bverettf
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1 A ~- of g1} cbturation -- 1 indicate your Densfil cbturater, all different chrurators, your
2 Q =- in the United States? 2 company has about 87 percent is your guess --
3 A. Yes, 3 Al Yeah.
e
2 4] -- is carrier-based obturators? 4 Q. -- of that market?
s ES I believe I -- 1 think vou asked me this in an affidavit. g AL 85, 87 percent. That's good. That's a good
[ It was calculated. I think it was arcurnd 50 percent of all [ approximation.
7 abturarion. 7 Q. A1l right. How, at what level within Dentsply
8 [« Ckay. 8o there's half of the obturation that is -- people & Internatiecnal is the function -- where deesg the functieon reside
9 have chosen to use another product besides a carrier-based 9 enat -- whose job it is to follow the ebbs and flows of the
10 cokrurator? 10 ¥iTi file and obturator market, underatanding what's Eappening
1t Al (Nodded head.) il out in the marketplace, collecting data with reapect én what 's
12 Q. +t could change next week, it could be 51 percent next iz happening in the marketplace, the resident -- the locition
13 week, or 49, right? 13 where the material and the informatien that executives like
15 A, Right. 14 yourself need to understand what's going on in the
11 Q. Conceptually, I want to make sure we're understanding each 15 marketplace -- where does that sort of market resaarch function
16 cther. 16 reside?
17 AL Yes. - 17 A, It*s a -- The reality is that Dentsply -- if you were to
18 Q. But thern within that half or so that use carrier-based 18 icok at the history of Dentsply, we're a company that's grown
19 obturators ta perfeorm the filling functicn, the percentage of 13 primarily through acguisition, borrowing technoiogles,
20 the U.5. market that Dentsply has inclusive of all of 20 acquiring businesses. As Mr. Kelly indieated, we have a lot of
21 Denteply's brand names of cbturateors, including the variocus 2% divisions all over,
22 Theymafil and yvelated siblings of Tharmafil -- There's 22 The philosophy of the company has always been that
3 Thermafil Plus? Is there Thermafil Pius? 23 we'lre buiit on the idea of independent atonics business units
24 A, Uh-huh. 24 which means the individuals running these businesses are really
25 Q. A couple different ones. I don't know all the namss. You 28 in charge of these businesses., 3So when you ask that guestion,

L
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1 it's cumulative. We still stand by cur relevance and 403 1 licensing agreements.
2 obhjections, but at this peint it's certainly cumulative. 2 and I think it's really important to understand that
3 THE COURT: Well, I'm beginning te think it is 3 Dentsply had spent geveral hundreds of millions of dallars ta
4 sonewhat, too. 4 acquire these patents and develop this business, and we
5 MR. KELLY: Your Henor, these are critical admissions g undertook a strateqy, because we felt in order to expand the
[ by the defendants to key issues in this case and -- (3 market and protect our markef position that we would engage
7 THE COURT: Weall, let's make sure they're different 7 licensees. The challenge was that part of that agrsement with
8 ores, because to my ear they're sounding like the same. 8 the licensees, that they agreed to, was that they would zell on
9 ME. AVIT And T said ons page. MWe've actualiy g A direct basisg to the end user, hecause in our opinion that was
10 read twe pages now, and I'm sure the jury can read. 0 the best way to develop the markst. BAnd they agresd to that
11 Q. {By Mr. Kelly) That dide't help matters, did 13 I mean, I thirk the most important part is that
12 ig? 1z theres an agreement between us and the iicensess. They'ra
13 So, in -- You have a discussion here apout Guidance, 13 going to pay a royalty of a dollar a file, they're going to
14 is that coryrect, and you acknowledge that they signed a 14 agree to certain conditions, which is, they're going to go
15 distribution agreement with Patterson to sell NiTi files? ek 15 direct, and they're going te develop the market.
15 | A. Yes. 16 And the problem with the Patterson distribution is
17 Q. That company had previously been in the business founded i7 that this was a problem for our licensees, ar well. 3nd so we
18 by an endodenti¢ opinion leader? 18 had agreements in place that said that they would go direct and
19 P9 Yes, that's what it says. 1% develop the market per our agreement and suddenly we, had
20 Q. Buf it became problematic because with Patrerson's 1,400 a¢ someone in the marketplace that said, "1 don't have o agree Lo
21 or 1,500 saies reps this small company had the -- a vehicle for 21 that." &and our licensees were locking at us, saying, "this is
22 getting its product out to many, many dentists in the United 22 the agreement. What are you going to de about it?" 8o that
43 | Staves; is that correct? 23 was what was problematic.
24 A. Actually, that's not correct. What was -- The issue at 24 Q. Well, with your other licensees, why did you limit them to
25 hand was that we had -- per our stravegy had signed exclusive 23 direct, as opposad to distributien?
Darma Schutis Everert Danna Schurte Everett
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1 A Again, I wouldn't say that we -- I would say that an 1 market in the way that we felt was most successful, and that
2 cutcome of our agreement was. that they were limited, but again, 2 was one of the eriteria of cur agreement.
3 I want to say it was an agyeement. And the reason why, is that 3 Q. By eliminating distribution, it increased likeliYboed that
4 we clearly demonstrated that in arder to be succesaful selling 4 your company, because of its size and reach in the United
5 NiTi files, that there were certain things chat you needed to 5 States, would hold on to its market share for longer than if
[ do. 3 these companies were allowed to go through distribution. Ia
T Number one is, you needed to have a direct sales 7 that not coryect?
8 force vhat could go in and train and teach endodontists how to 8 A, I'm gorry, could you repeat that question again, please?
4 use these files, You have to recogniza, previous be this g Q. Yes. By requiring these companies that you've been
10 rotary nickel -- Pravious to our entrance in acquiring this 10 referring to, that you entered into license agreements with, to
11 business and developing this mayket -- and I think -- I think 11 enter into distribution -- to sell only direct and not be able
1z Dr. Eratchman used the term NiTi revolutionized the market. 12 fo sell through distributicon, you increased the likelihood that
13 I give us gome credit for doing that, but in order to 13 those companies would not be as successful at reducing -- said
14 do that you'wve got to go inte the marketplace, you've got to 14 differently -- that you world be hetter able to protect your
15 train people how to use this technique, you've got to provide 15 market share?
16 clinical education hands-on courses, you'we gob to have opinion 16 AL Actually, I disagree with that, because, for the reason
17 leaders who can speak intelligently and publish research papesrs 1% that I stated, based on our experience in the marketplace, the
18 on this technique. 18 way to be successful with selling nickel-ticanium files was teo
i3 And we did all those things in the marketplace, and 1% do 211 the things T mentioned: Provide a divect sales force
20 we zaid that is the best way to expand the market. HNow, at the 20 that can educate -- educate dentists, do ¢linical sducarion, do
21 same point in time while youire delng thie you recognize you 21 hands-oan courses, :
22 can only go so far in the marketplace, so we said, In order to 22 T chimk, in fack, we understood that when we Licensed
23 £uliy expand the market and make rotary NiTi the standard of 23 these companiss that our market share would drop, andgdit did,
24 care, if we license other companies, they could de this, as 24 and not by an ingignificant facror, because we believad that
25 well, and we had the expectation that they would develop the 25 that was the hest way to, essentially, make this the standard
Danma Schutte Everett Danna Schutte Everatt
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of care in the marketplace.
I thick cne of the things that's -- and it's not --
what wag said earlier in this document -- I think you asked me
ta read it -- but these products -- aithough it's nat a lot of

money, but dentists are notericusly frugal -- let's put it that

way -- but thease files cost five times what they were using

today.
that education process and convincing them, Why

or £1.25, BaY.

would I use & product that coats five times as wuch, that

reguires a fair amount of engagement from your organization,
and we just felt that this direct-sales model was the best way
to educare and engage the market and make this techrnology that
we owned the standard of care in the marketplace.

Q. T's coxrect, isn't it, that these NiTi patents that we're
talking about -- that although you've sued a number of
coempanies in connection with those patents, rthat you have never
litigated o a judgment the wvalidity of those patentg?

A I honestly don't know the answer to that guestiom.

Q. Well, you have testified, or by through the vehicle of
Yyour strategic assessment here, that your patents aren't strong
enough to contrel the mavketplace.

A. T guess my paint is, you aasked me a very legal question,
and I don't know through the course of litigation if some of
these licensees have essentially validated cur patents. I'm

not sure. And Mr. Addisen c¢an probably answer this question

That's -- Bven though it may be 56 a file versus a buck

Danna Schutte Everatt
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He was one of the inventors named on the patent.
(o8 Was Montgomery the other one or was he his lawyer?
- oddly, he was both.
Q. He was koth?
A, That's my understanding, yes.
Q. When did - When did the defendants -- Excuse me. When
did your company acquire the patent?
e Boy, I'm not -- I'm not really sure exactly when that was.

And, actually, it wasn't -- When you say "your company,
Dentsply Internatienal technically didn't acquire the patent.

iv was a subksidiary of Dentsply.

Q. BrdoAotion, Inc.?

. Endeddtion, Ing, yes.

Q. Was thatr in 2006 sometime?

A I think sc. I think that's the time frame.

Q. There was &-mail traffic that suggeste thar you were

working on it in earnest in that peried.

A That makes sense.

Q. Does that make senae?

. Yeah.

Q. Angd Endehction was a special-purpose entity created to

acquire that patent, correct?
AL Well, we sstablish corporate entities from time e time to
do things other than pure operations. We established that, and

that was one of the purpcoses. There were cther potential

Danna Schutte EBverett
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purposes for it, but that was one of the primary purposes.

Q. but, in faet, thav's the only purpese that you have used
it for thus fax?

A, Me. We did -- We locked at using it for some other
acgquisitions, not of patents, but of scme businesses, and I
really don't remember whether we did that or not. I don‘t

think we did. But there were other reasons like that that were

contemplated.

Q. Ckay. Bubt you agree with me that -- that one purpose

of -- one use of Endohction, Ine., has been to augquire the Wong
patent?

A That's correct.

Q. And you can’t recall any other uses that you've put it to,
to date?

AL No other uses where we actually did something like that,
no.

Q. That's my peint.

A Yeah.

Q. Does it gtill held the patent, or did you transfer it?

AL It no lenger holds the patent. They were then vransferred
to -- I think to Dentsply International.

¢. And so you purchased the patent, right? In other words,
Mr. Wong and Montgomery -- they don't have any interest in that

patent anymore?

A. That's correct.

Panna Schutte Everett
Official United States Court Reporter
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1 if you can. 1 &, Yes.
2 Q. There was a patent on the ProTaper, a design patent, or 2 A, Thers were some other patents that we have rights to that
3 no? 3 potentially weuld apply to the Guidance product, af well, but
4 A There is a patent on the ProTaper, but I'm not sure -- [ 4 you know, when you look at bringing an infringement case you
5 know there's one in Europe. I think it was -- that product 5 try to limit it to the meat relevant patentsa.
6 was ~- I don't know if fdeveloped's the right, but that is where & Q. Bo, that's the reason why you didn't include any other
7 it wag sart of initiated, and I know there's a patent on it in 7 patents in your ITC?
) Burope, I'm net sure what the status is in the U.S. 8 A, At that tiwe, that's right. Oh, yeah, right. That's
k) Q. What may have been the situation is that the ProTaper was ] right.
10 unpatented in the United States and there was this other patent i Q. hnd also in the patent infringement case filed in the
11 out there cwned by Wong that ProTaper was poteniially 11 Middle District of Pernsylvania?
32 infringing in the United States? 12 A. Well, you had noted that earlier. We -- Actually, there
113 1.9 right, Right, 13 was a different patent included -~ or an additional patent
14 Q. mnd, by the way, during that time that tke ProTaper wasg on L4 included in the district court action.
15 the market in ths United Stateg, no cne susd Dentaply for 15 Q. And what was that patent?
16 patent infringement, did they? 16 n. That was a process patent on the nickel-ti production.
17 A, On the ProTaper? 17 Q. Okay. But there was no -- We'‘re in agreement that you had
18 Q. Yes, sir. 18 no design patent, other than the Wong patent, that you could
18 A No. 1% use to sue Guidance?
26 Q. So, really, until you acguired the ¥Wong patent, you didn't 24 A Ho, I guess I disagree with thatu. We identified some
21 have any -- any basis for suing Guidance challenging the design 21 other patents that could have been asserted thar wers, I call
22 of his patent, is that correct, challenging the design of his V 2z it, design or product patents, but --
23 file?t 23 Q. But you had --
24 A. On a pure product basis vouw're talking about, under a 24 Al But the strongest parents were the ones that were -- 1
25 product patenc? 25 mzan, in terms of the connection -- the strongest -- were the
Danna Schutte Bverect Damna Schutte Evererf
Official United 8tares Court Reporbter Cfficial United States Court Reporter
333 Lomas Soulevard, Norrhwes:t 333 Lomas Boulevard, Northwest
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1 ones asserted.
2 Q. Thare was certainly no prehibition against including
3 additional patents if you believed that they would have
4 survived the infringement claima; isn't that correct?
5 b T don't know what you mean by "survived the infringement
& |claim.~ “
7 Q. Yeah, you're right. That was a poor choice of words. I'm
8 putting you on the wrong side.
G A, We would have asserted the best patents, I would say.
10 Q. And you did that?
11 {A. Right. -
12 Q. In Exhibit 723B, in this bracketed language here -- Would m}
13 you read that beginning with "We acguired™?
14 A. Ckay. "We acquired the Wong patent which is substantially
is the ProTaper IT for the North American market. fThis puts us in
ig a strong long-term desaign patent position and opened the way
17 for us to begin litigatiom against Guidance and eliminate RiTi
18 distribution by Patterson Dental.®
15 Q. and that reads "the ProTaper IPY; is that right?
28 | A.  Right.
21 Q. Ind this iz a document drafted accerding to this morning's
22 testimony by ¥Mr. Mosch?
23 I Right.
24 [*B 8o this is consistent with your testimony? The Wong
25 parent is substantially the ProTaper patent for the North

Danna Schutte Everett
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A Correct.
Q. Many people in your organization refer to you as -- each

of you as the boss, correct?

A Correct.
Q. Right. So, when a decigion to file a lawsuit or not is
made ~- Strike that.

When the decisgsion to file a lawsuit or not against

Guidance was made, isn't it true that is ultimately a business

decision?

A. I understand your question. Yes, it's a business
decision.

Q. Okavy.

A, And as a business we felt that it was a good decision to

file the lawsuit.

Q. And certainly you'll agree that in the e-mails we locked

lawsuit included the fact that Guidance was distributing

through Patterson, right? We saw it in a number of e-mails.

and Guidance's relationship was certainly referenced in those
e-mails. I didn't see anything that said that that was the
basis for any lawsuit.

0. Right. But you -- But you know, in fact, that that was
what prompted the business decision to sue Guidance, right,

that they were selling through digtribution?

at, the communications around the business decision to file the

A. I don't know if I would agree with that at all. Patterson

Danna Schutte Everett
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
GUIDANCE ENDODONTICS, LLC,
Plaintiff,
vs . | No. 2008-CV-1101

DENTSPLY INTERNATIONAL, INC.
and TULSA DENTAL PRCDUCTS, LLC,

Defendants.

Transcript of Trial Proceedings before The Honorable
James Q. Browning, United States Distyict Judge, held in
Albuquergue, Bernalillo County, New Mexico, commencing on
Friday, September 25, 2009, at 8:35 a.m. and concluding at
5:32 p.m. Proceedings recorded by mechanical stenography;

transcript produced by computer-aided-transcription.
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1 AL That is apsolutely not the case, As I've mentioned many 1 Internet-divect companies that, honestly, I can't -- T can't
2 times, there are many competitora. In addition to Guidance, 2 mention by name, I can't recall by name, that are seiling
3 there are many comperitors that sell at prices that are 3 rotary NiTi that we have not had litigation with.
4 significantly bhelow the prices we sell at. He don’'t -- We are 4 Q. S0 other than the Internet providers, wherever they are,
5 not a price-strategy-driven company. We sell on value-add, and g in terms of companies located in North America to sell NiTi
& additional suppert, and c¢lirnical information, et cetera, 6 rotary files into the North American market, who -- who aells
7 et cetera, so pricing -- pricing is of interest teo us, ¥ thoge files that Dentsply and Tulsa Dental hasn't sued at least
] certainly, but it's not of major concern. We've had 8 once?
] lower-priced competitors for -- forever. L] A, Well, as I just mentioned, there are other ccompanies that
10 Q2. All right. So let's move on to a document that you 1¢ are selling and marketing rotary NiTi that we have not
11 created called the Bndodontic¢ franchise Strategic Update. You 11 litigated with.
1z said you prepared this document? 12 o, You mentioned --
13 A T thirk I said I may have. I may have been asked for 13 A The fact that we have had iitigarion with other companies
14 input. 1 dem't recall preparing this, if that's your question. 14 ig a direct result of our belief that they have viclated
1s Q. Okay. 15 patents. And as I've mentioned, we've taken action w0 defend 7+
16 AL I don't believe I did prepare this. 18 our patents, as any company would.
17 Q. Oh, ckay. But you had input into the straregic update on 17 . Right. But my guestion to you was rhat, aside from
18 the endodontic franchise? 18 those -- the ahility for somebody to buy rhem on the Internat
15 A I'm -- I would imagine that I would have provided some 19 wherever that may be, whether they're coming from China or
20 input for an endc franchise update, yes. Yes. 20 Europe or whatever, which North American-based suppller that
21 Q- Okay. Let me ask you -- Lebt we ask you another gquestion 21 sells NiTi rotary f£iles intc the markst hasn't Dentsply and
22 about -- You have no problem with competing on price as Tulaa 22 Tulsa Dental sued?
23 Dental. Whe in the market currently sells KiTi rotary files in 23 Al I can‘t answer that,
24 North Mmerica that Dentaply or Tulsa Dental hasn't sued? 24 o You can't think of anybody?
23 A, Who sells WiTi rotary -- There are a number of mail-order 25 A I don't know where tkhese -- I just mentioned, there are
Danra Schutte Everstt Panna Schutte Bverett
Official United States Court Reporter official Unifed States Court Reporter
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i3 other companies that are selling. T don't Jnow where their
2 base of operations is, so your guestion, I think, was what N
3 other Nerth Bmerican suppliers. 1'd honestly have to take some
4 time and do some research.
5 [o Right. You're the head of Tulsa Dental who has N
6 responsibility for the profits and loss on the rotary file
7 market and you can't tell me any other supplier in North
8 Mmerica who Tulsa Dental and Dentsply hasn't sued. I3 thac
£ what you're saying?
10 A, I'm telling you that I7@ have to take a lock.
11 Q. That's fine.
12 A, Yeah,
13 Q. In Guidance's case, though, you will admit that Tulsa
14 Derntal and Dentsply have sued Guidance now, correct, three
i5 times in the last year or so?
16 . That could be the number. Tt sounds like it'as correct.
17 Q. Right. And the third time you also sued Dr. Goodis
1B personally Jjust as the extra kick, correct?
18 A, JUst o
24 ME. GULLEY: Your Honeor, he's going out of his way to
21 just say thinge that are nothing but attempts to evoke sympathy
22 or enflame the jury or something.
23 THE COURT: Well, this iz cross -- This is
24 effectively ¢ross-examination, so 1111 allew itc. Overruled.
25 A I <an answer that guestion.
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DENTSPLY INTERNATIONAL, INC.
and TULSA DENTAL PRODUCTS, LLC,

Defendants.

Trangcript of Trial Proceedings before The Honorable
Jameg O. Browning, United States District Judge, held in
Albuquerque, Bexnalillo County, New Mexico, commencing on
Monday, September 28, 200%, at 8:28 a.m. and concluding at
5:36 p.m. Proceedings recorded by mechanical stenocgraphy;

transcript produced by computer-aided-transcription.
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1 Q. Ali right. 8o what did you discuss with Br. Goodis in 1 Q. Okay. Would you say ita around August 18th, 20087
2 thoge conversationg leading up to the -- entering the 2 A. That is most likely aeccurate, correct.
3 Manufacturing ard Supply Agresment? 3 Q. Ckay. Wag there any relationship between the
4 A, Well, at the beginning of it, it was things of what 4 profit-sharing agreement and the Manufacturing and Supply
5 preducts we would be looking to get from Dentsply, how many 5 Agreement?
& preduct lines we would carry, what our forecasts were for those & AL Yes. Within my agreement there are cergain minimum
7 products, things of that nature. 7 benchmarks that I need to hit in order to keep wy employment
B Q. Okay. And what did you ultimately conclude from what you & {with Guidance Endo.
9 underarood Guidance wag getting in the Manufacturing and Supply i} Q. Okay. Is it alsc -- Would there have baen a
i Agresment? Lo revente- sharing agreement without the Manufacturing snd Supply
1l AL That it was a very good deal and we could make a lon of 11 hgreement? -
1z money with it. o 1z A, ¥o. When me and Chuck slgned the
13 C. Now, arcund that time, did you also negutiate a 13 employment /profit-sharing agreement, they coincided with one
15 profit-sharing agreement with Dr. Goodis? Yeah. Around that 14 another. Without ocur agreement with Dentsply, the prﬁfit
1% time, did vou also negobiate a profit sharing agreement with 15 sharing would not have taken place.
is Dr. Goodia? i6 o, Okay. And what was the reascn that you and Dr. Goodis
k) A, Yes. And my profit-sharing agreement goes in conjunction 17 warked out a profit-sharing agreement arcund the rime you
18 with the employment agreement that I had with Dr. Goodis. 18 signed the Manufacturing and Supply Agreement?
ig Q. Okay. When you say it goes in conjunction with, you're 19 AL Well, one of the bhig reasons was, witk the change to the
20 saying the profit-sharing agreement was also an employment 28 company, there was going te be a lot of work in rebuilding it.
21§ agreement? 21 I mean, anytime you go out and get entirely new products
22 AL Correct. 22 everything has to change -- from marketing material to websitea
23 Q. Qkay. And when did you sign that profit-sharing 23 to internal policies to new hires -- Ao in order for me to do
24 agreement 24 that I thought it wasg smicable to share in the profite of the
25 A. It was the end of August of 2008, ‘,,3 5 new entity, 4
Danna Schutte Bveregt Danna $chutte Bverett
Qfficial United States Court Reporter Official United States Court Reporter
3313 Lomas Boulewvard, Horthwest 333 Lomag Boulewvard, Northwest
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nse] s
1 Q. Gicay. Se¢ you said that there were certain performance 7 1 B, 4.75.
2 goaisg in your profit-sharing agyreement? 2 Q. Okay. What about 20127
3 A Correct. 3 F It goes straight up. I belisve rhere’s $753,000 increases
4 c. And by that -- By that, what do you mean, there vere 4 right through 2014, I believe it is.
5 | certain performance goals? 5 i0. &6 that would be 3.5 in 2012; is that right?
[3 A, Wall, there were performance goals that stipulated minimunf [ A That acunds right, yes.
7 criteria, which without T would bhe terminated. 7 (o8 And §.25 in 20137
3 [+B oxay. So you had vo kit those minimum criteria in order ] A. Correct.
9 not to get fired; is that vight? a Q. And 87 million in 20147
18 AL That's cerrect. 10 P Yes.
il Q. Ckay. So what were those criteria based on? 11 Q. fo for 2015 that would be $7.5 millien?
12 | A The criteria was based on a forecast that I had given iz {A. Corrert. In 2015 it was to increase by $500,000.
13 Chuck that he took minimum puwbers out of as far as wy 13 Q. Now, how de you and Dr. Goodis arrive at those numbers?
14 applicable sales. 4 . Well, between me and Chuck, we gpeak te the accountant
15 Q. Okay. 8o were these -- Was it based on company revenuas? 15 Jim Van Der Geest; we looked at numbers as far as msrket share
18 AL Correct . 16 and revenue opportuniry, and we arrive at the numberslthrcugh
17 Q. Ckay. In your profit-sharing agreement, what were those 17 modeling.
18 | company revenus minimums that you nesded to hit? L 18 iD. oOkay. BSo what revenues were you expecting -- was Guidance
19 MR. GQULLEY: Objection, Your Honor. I'm not seeing i3 expecting at the time you set these minimum performande
20 the ralevance of this. 20 criteria?
21 THE COURT: Well, I guesa I do, Overruled, 21 MR. GQULLEY: Same objection, Your Honor. Relevance.
22 N, Ir 2009% the number was 33 million. 22 THE CCOURT: Overruled.
23 Q. {By Mr. Bisceglie) Okay. What about 20107 23 AL It was -- The revenues that we expected were two o three
z4 Was $4 willien. 24 times my minimum performance criteria. ‘—L
25 Q. In 20117 3 a. (Ay Mr. Biacegije) I'm going to try to add
Danna Schutte Bverett Dapna Schutte Everett
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those numbers up for you. Okay. 8o over the seven
vears from when you signed the profit-sharing
agreement, is it accurate to eay the company needed
to sell at least $38 million in supplies, cotherwise,
if you didn't kit one of those numbers in that year,
you could be cerminated?

A That's correct.

Q. Okay.
{Recess due to technical difficulties.}

MR. BIBCESLIE: Does Your Honor want to give the
court some explanation for doing --

THE COURT: Oiay. If1l just indicate you're going to
try ta repeat the last couple of guestions and answers.

{Jury in at %:03 a.m.)

THE COURT: I'1l1l try to get your monitors here tao
work in a moment, Ms. Wild is ill this morning, sc I didn't
realize those weren't on.

We'ye going to have to repeat maybe the last two
questiona and answers, Ms. Schutte Everett's machine didn't
work, so Mr. Bisceglie will repean the last two questions and
answers.

Mr. Ferone, I'll remind you, you're stili under ocath,

THE WITNES3:; Thank you.
THE COURT: Mr. Bisceglie.

MR. BISCEGLIE: Thank you, Your Honor.
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Q. Is OneFill -- Is OneFill in fact about half the price of

Tulsa Dental's cbturators?

A. It is.

Q. Now, did you ever say that the Guidance files are the same
as the ProTaper or -- the PrcTaper filies?

A. No: Absolutely not.

Q. Now, what are the differences between the EndoTaper and
ProTaper?

A. I mean, the ProTaper and the EndoTaper are distinctly

different instruments. The number one difference between them
is one is a variable-tapered file, the other one is constant.
The pitch design between the instruments is different. There's
a variety of differences between the files.

Q. I show you what's been marked in evidence as -- I'm sorry.
I show vou what's in evidence as Plaintiff's Exhibit 562. It's
a letter from Brian Addison to Dr. Charles Goodis. Do you

recognize this letter?

A, I do.
Q. Ckay. Ig this the Addison letter we referred to earlier-
regarding -- explaining Tulsa Dental's concerns with the

Guidance marketing materials?

A. Yes.

Q. Okay. 1Is it falr to say that you did not agree with
Mr. Addison's claims in this letter?

A. That would be fair to say, yes.
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1 Q. Okay. You sald it was arcund September 2608 that Tulsa 1 is it that that's going to be relevant about his state of mind?
2 Dental/Dentsply refused to suppiy the .04 file and the . 2 MR. BTSCEGLIE: #Well, he was -- he had sbout eight to
3 chturator; is that righr? B 3 ten of these calls personally. 2And I'm really not planning to
4 A, Correct. 4 elicit any hearsay, as I thought we had already established,

5 Q. Was there anything elge going on arcund that time that 3 both in the Court's written ruling and last time we dealt with
[ affected guidanca? [ this issue, was we can'i disclose the statements are coming

7 A, Yes. That was the time that we began receiving a lot 7 from Tulsa Dental, but he's entitled to share with the jury the
] calls from our current customers. 8 questions that were being asked of Guidance. He was more

4 Q. Now, when you say you were receiving a lot of calls from 9 directly involved in this than Dr. Goodis was aince he
10 your current customers, I take ir you often received calls from 16 received --
1% your customers, Was there anything in particular you remember 11 THE COURT: What is ha -- What he ig -- What iz he
1z abour these cails in this time periog? 1z going te say? What are the calle that he received? What is he
13 MR, GULLEY: Objection, Yeur Honer, hearsay. 13 going to say these pecple sajd?
14 PHE COURT: Well, this guestion’s a yes/no queation. 14 MR, BISCEGLIH: He's going teo say that is it true
is Just apnawer it yes or no. i5 that Guidance files are off the market, is it true that we can
ig A Mr. Biscegiie, ¢an you repeat the guestion now? 1é no lenger get Guidance £iles. Some of the calls ~-

17 Q. Yeah. Wae there anything in particular that you 17 THE COURT: 8o questions that are being asked of
18 remembered about the nature of these calls as to why they would 18 Guidance, he's of -~ are t{he ones he got?
13 stand out in your mind? 19 MR. BISCEGLIE: Correct. I could jead him.
240 A Yes. 20 THE COURT: Why don't you lead him through this,
21 0. Okay. And what was that? 21 We'll take it a question at a time. If they're just guestions
2z ME, GULLEY: Objection, Your Honor, hearsay. 22 he got, I think we're going to be ckay. If he atarts just what
23 THEE CQURT: Well, why don‘t we approach on this. 23 | was said, I'm a little concerned we may loge some control over
24 {Bench confersnce on the record.) 24 it, so why don’t you just lead him through this.
25 THE COQURT: Why is his state of mind imporrtant? What 25 MR, RISCEGLIE: What I'm not planning o do is ask
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1 him -~ I mean, when -- I told him we cannot identify thac the 1 Q. okay. And was it gerting calls asking whether or not “"f
2 cails came -- directly identify any of the statements that were 2 tuidance was going ocut of business?

3 made by Tulsa Dental to the customers. He doesn't -- doesn't 3 Al Yoz,

4 really have knowledge of thab, anyway. 4 c. When did these calls start?

5 THE COURT: Why don't you just lead him through this, k3 AL I pelieve it was September of 2008.

[ get the guestions. If therxe's a problem we'll have on a 3 Q. End about how many of these calls did Guidance receive?

7 particular one, you can re-object. ki A, I would estimare anywhere from 15 to 20.

8 MR. BISCEGLIE: Sure. ] Q. Okay. And how many of these calls did you receive

g MR. GULLEY: Juat for the record, Your Honor, ii's g personally?

10 obvious what he's trying fo imply here, that there were Tulga 10 A Me personally, I received between six and ten.

11 Dertal people saying things. I mean, who else could it be in it a. Okay. When you received these calls, what did you do when
iz the context of this lawsuit? iz yeu received those calls?

13 THE COURT: Yeah. Well, rthat's why I've got to len 13 AL well, when we firat started receiving them, you kind of

14 e inference, but -- 14 dismissed it, but after I talked to Sharon and Debra and heard
15 MR. BISCBGLIE: And that is what I want to do. 15 that they were receiving similar calls, I spoke o Chuck and we
18 THE COURT: BSure. It is -- 16 implemented a policy to decument thoge calls. EE

17 MR, SQULLEY: 4063-12. Yeur Fonor, we object on that 17 Q. How, did Guidance document all of these negative calls?

18 basis beoause -- 18 A, Ne, because some of the calls came in prior to this plan
18 THE COURT: All right, 1z to documsnt them, and at the end calls were forwarded via

20 {Open court.) 24 e-mail to counsel.

21 TEE COURT: Mr. Bisceglie. 21 Q. Ckay. Do you remember documenting ome call from Jennifer
22 MR, RISCEGLIE: Yes, sir. a2 at Bndodontics Limited?

23 Q. Was Guidance getting calls asking if Guidance atill sold 23 A Yes,

34 files at this time? 24 Q. and I take it that Jennifer from Endodontics Limited

25 B Yes, 25 called On October 2nd.  Is that right?
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3 Fon It sounds right, yes. 1 MR. BISCEGLIE: Your Homor, I'd like to move for

2 Q. I'm going to ask you some leading gquestions through this 2 admission of 722H. I understand My, Gulley objects.

3 area just to -- because I need to. 3 THE COURT: 722H?

a And is #ndodentics Liwited located in Philadelphia? 4 ME. BISCEGLIE: Yed, Your Honor.

s AL They are. 5 THE COURT: All right. A&and, Mr. Gulley, the

§ Q. And thar's cne of the Cuidance customers? 6 obijection ia?

7 A It was, COYrectr. 7 MR. GULLEY: That this decument -- this witness has

& Q. ckay. Do you remember documenting a negative call from g no firsthand knowledge of this document, Your Honor.

a Roreen at Sure Endo? 9 Mi. BISCECGLIE: And, Your Honor, we reasived this
ig A, Yasa 10 igsue two days ago, I believe. This is an admission by a party
11 G. and ig Sure ¥ndo located in Toms River, New Jersey? i opponent.

12 . Correct. E iz THE COURT: Let me take a look at it.
13 Q. Do you remember receiving a ¢all from Brian Bevan at 13 {Bench conference on the record.}
14 Clinical Research in Toronbto? 14 THE COURT: Okay. I'm not picking up who this
15 B. Yes. 15 document is to and from.
16 Q. Do you remenber a call from Susan who works at 16 MR. BISCEGLYE: It's all inreyrnal Tulsa Dental
1% Dr. Blizabeth Perry's office in Massachusetts? 17 These are the --
18 A. Yes, I do. 18 THE (QQURT: Okay.
19 0. Do you remember gatving a call from Dr. Kratchman in ig MR. BISCEGLIE: -- the e-mails we had the dther day
20 Philadelphia? 20 where Mr. Gulley raised the exact same cbjection. We cited
21 A. Ves, 21 some authority, then Your Honor got back to us and said -
22 Q. Do you remember getting a ¢all from Dr. Stramback? 22 THE COURT: Yeah, Unless there's ckjection to the
2z A Yes. 23 authenticity of the decument --
24 Q. where does Dr. Stramback practice? 24 MR. BISCEGLIE: B2And there's not.
25 | A In Matawan, New Jersey. - 25 MR. GULLEY: This one, Your Honow, is differemt in
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I that this witness ig not copled or sent. He knows nothing 1 Q. I*1) show you what's been admitted az Plaintiff's Exhibit

2 about this. It's just it's an intermal Tulsa s-wail and -- 2 724H. 1It's an e-mail from a Branden Miller, who appears to be

3 MR. BISCEGLIE: And that's exactly the same ilssue we 3 a gales -- who appears to be an emplayee of Tulsa Dental. Do

4 had the other day. 4 you see that?

5 THE COURT: I think it is. On these, think the S A Yes.

& cnly foundation that's going Lo be necessary is that -- unless & [+} Okay. And I will zoom in a little further.

7 ithere's some other objection -- is going to be that these T See this statement: *The Guidance files are off the

8 are -- you know, if there's some questicn about who produced 8 market®?

9 it. so the only foundation I'm golng to raquire on these is g Ay Yes,

10 that it be uncontested that it was produced by the defendants. 10 [+ Were custawers asking -- Was this one of the questions
11 MR. GULLEY: We produced it, Your Honor. Just show 11 | that customers were asking you, if Guidance files were off the
12 ay okbjection on the grounds -- 12 marxat?
13 THE COORT: I will. 13 P Yes.
14 MR. GULLEY: -+ of lack of firsthand koowledge, 14 Q. Do you know who Brian Rooney is?
i5 Rule 403, and it's alse irrelevant. 15 A I do.
18 THE COURT: All right. 16 §Q. And how do you kneow Brian Roonay?
1 MR. GULLEY: Thank you. 17 A I worked with Brian at Tulsa Dental.
18 THE COURT: Plaintiff's Exhibit 722F will be admitted 18 Q. Who is Brian Rooney?
19 into evidence. 1% A. Hers is the sales representative for Philadelphia,
20 (Plaintiff's Exhibit 722H admitted inte svidence.} F{i] Q. Okay. By the way, <o you recognize some other names on
21 (Open court.) 21 this e-mail? o
22 THE COURT: Mr. Bisceglie. 22 A. Wot really, no.
23 ¥R. BISCEGLIE: Yes, Your Honor. 23 Q. ckay. So -- But Brian Reoney ia somebody you know?
24 Your Honor, has the exhibit been admitted? 24 A Correct.
28 THE COURT: 1t has heen, 25 [+3 Do you kriow who the Dentaply sales rep is for Endo
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1 Q. {By Mr. Bisceglie) @Guidance doesn't have all 1 THE COURT: Overzuled.
2 those things going inte its $G and A, correct? 2 R If your math is corrsct, yes, that's accurate. num;
3 . Correct. There's the one office in Albuquergue here. a Q. (By Mr. Bisceglie) So that was Guidance's
4 Q. Eow many emplovees? 4 original projection for profits under the
5 A. There are myself, Debra, Sharorn, and Chuck. 5 Manufacturing and Supply Agreement, correct?
& Q. and that's it? 3 Al Correct.
7 A. And there are two part-timere that T don't know their 7 Q. You also had a low-end projection of 20 percent of
] schedules and can't comment ta. 8 $75 millien; is that right?
k] Q. Okay. Does Dr. Goodis draw & salary? g AL Correct.
ERY) A MNat -- Ho. 10 C. = that approximately $15 million? -
i1 o, So hig salary doesn't distribute anything to the company'sg 11 MR. GULLEY: Same cbjection.
iz 83 and 4, correct? iz THE CQURT: Qverruled.
13 A. Correct. 13 A Seunds right.
14 Q. So, if Guidance's -- 5o, if Guidance's goods s0ld are 50 14 Q. (By Mr. Bisceglie) Okay. And ao in terms of
1A percent and yvour forecasted 8G and A is 30 percent, what does 15 this range of projected profit, how consgervative was
146 | that leave for profita? 16 thiz at the time that you and Dr. Goodis made this
17 AL 20 percent. 17 estimate?
18 Q. 50 you previcuszly testified that Guidance expected under 14 AL At the time when we zigned this Manufacturing and Supply
13 the Manufacturing and Supply Agreement to have revenues of 19 Agreement, they were conservative estimates.
20 $75 million to $114 wmillion, correct? 20 Q. and why were they -- Why were they conservative estimaces?
21 AL Correct. 2% A. Because, typlecally, when I put together a sale forecast
22 Q. Bo, 20 percent profit margin on $114 million, would chat 22 as I've said before, you don't want ta miss your sales
23 be approximately $22.8 million? #_1 23 forecast, you want to put something out there conservative and
24 MR. GULLEY: OCbjection, Your Honer. That'a not 24 hopefully, go above and beyond.
25 relevant. 2% Q. Did Dr. Goodis have a view thar the anticipated profit
Danna Schutte Hveratt Danna Schutte Bverebf
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1 would be even higher? 1 A, I would agree with thar.
2 A, Yes. 2 Q. and thatrs before -- Thar's before you ran inte probiems
3 Q. And he communicated that to you at the time? 3 with legal fees, correct?
1 {a.  ves. 4 |n.  Corvect.
5 MR. BISCEGLIE: Okay., Your Homor, I have no mors 5 Q. Bnd if your legal fees in 2008, January to July, nad been,
& questions for this witness. & letfs say, $600,000 instead of $1.2, you ¢ould have used that
7 THE COURT: ‘fhank you, Mr. Bisceglie. 7 2600, 606 for advertising, correct?
B Mr. Guiley, do you have cross-examination of a A I'm not sure I understand the questicn.
3 Mr. FPerone? 4 Q. Well, if you agsume your legal fees -- Ouidance's legal
1o MR. GUELEY: I do, Your Honor. ig fees for 2009 for January to July were $1.2 milliom --
11 THE COURT: Mr. Gulley. 11 A, Okay.
1z CROSS - EXAMINATION 12z [N If you had only spent $508,080 on legal fees, you would
13 BY MR. GULLEY: 13 have ysed that other $£06,000 for advertising, I take it?
14 Q. Hello, Mr. Fesrone. la A That would be Dr. Goodis's call whether he was willing to
18 A Mr. Gulley, how are you? 15 allocate that much.
146 Q. Good. Good., T hope you're doing well, 16 Q. Tt would be available for advertising, wouldn't in?
17 You gave a number for the advertising budget per 17 A, I guess it would be.
18 month and I missed that number. What 1s that numbeyr. 18 [+ S0 if you use $300,000 of it, 25 times 12, vou could have
19 A Currently? 13 doukled that advertising budget to 8§30, 000 a month, correct?
20 O Wo. Your plan. I think you called it your plan. 20 A. Theoretically.
21 B. ¥ heiieve 515,060 to 325,000, 23 Q. T want to show you what is marked as Defendant's
22 Q. A memch? 22 Expikbit T.
23 A, Covreat. 23 Now, you gaw a copy of the supply agreemenz while it
24 . g0 $25,4600 a month times 12 -- What is that?  $300,0087 24 was being negotiated, correct?
25 Weuld you agree with that? 25 B Correct,
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1 A Yes, sir. 1 many, many dentists buy filea without -- net without regard --
2 . There i3 a case to be made, is there not, that sometimes 2 but buy files without fecusing on the precise gecmetry of the N
3 instruments, ever if they're mora expensive, may be worth the 3 fila. TIs that correct?
4 money, becaitse they let you de the procedurs more efficiently 4 AL That is correct, yes, sir.
5 or more quickiy? 5 Q. 80, dentists are more interested in having a tool that
3 A Yes, sir. & will work in a particular situation for them than they are
7 Q. But it's your view that even -- aeven though that may be 7 interested in the -- sort of the gcience and design of the file
8 the case, that dentists are more often than not going to ge for 8 tiself?
a the cheaper, leas expensive file or obturator; is that correcz? 5 A T would say that the science bahind the file has very
16 A. The dentists who are not as concernad with the guality 10 iittle to do with thelr selection. The job that they are able
11 will always go for the cheaper, and sometimes the cthers, as i1 to achieve with the ipstrument js prcbably more important to
i2 well. iz them than anything that has to do with the science.
i3 Q. and some ia -- Sowe dentiste and endodontiste are going to 13 Q. 2nd so if we posit a sitwation in which there are three
14 be loyal to a pavticular byrand. They like that brand, they 14 filas with -~ from three different manufacturers, with
5 have used that brand, they don't want to change, and so even in 1s different geometry in the three files, what is going to be the
L a gituation in which there's a disparity in price, some 16 principal criteria that the dentist uses to choose bhetween the
17 dentists and endodontists will stick wirk their preferred 17 Eilea?
18 brand; is that correct? 18 A I'm -~
18 A. T would assume that ig correct. In my experisnce, it is 19 M2, AVITIA: Cbjection. May we approach?
20 usually more vtheir loyalty to the salesperson as it's much move 20 THE QOURT: You may.
21 likely to keep them From buying one brand than changing. It 21 {Bench cenfersnce on the record.)
22 doesn't metter who the salesperson is. It's one they have 2z MS. AVITIA: I would obiject to the foundation. He's
21 develaped a relationship with, 23 testifying as to dentists' preferences in buying the files,
24 Q. You agree with me that although many af you who are in the 24 Tt's gone on far gquite a bit of time and I am not seeing any
a5 field of nickel-titanium instruments know differently, that 25 foundation for where he has the experience or iz gualified and
Danna Schutte Everert Danna Schutte Bverety
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1 expertise on the purchasing patterns of endodontists and 1 o. Corract?
2 dentists. 2 A Yes, sirv.
3 THE COURT: Well, it probably would be good to lay a 3 Q. Thank you. &nd iz that all over the Uniced States?
4 hetter foundation. I'm probably going te let him testify on it 4 A. Yes, sir.
5 given what he does for a living, I wean, given that he goes out 5 Q. And what is Is it usually in commection with some kind
3 and lsctures, the defendants hire him zo do it, they're doing [ of an annual meetfing or convention, professional meeting of
7 it because, you know, they want people to listen to him and buy 7 some kind? i
8 their product. And ¥ think he is going ro just frem that a8 A, Hot always, no, sir.
& experjence know it, but why don't vou lay a better foundation 5 Q. Sometimes it's an event that is set up specifically for
14¢ and I'm probably going to allew this testimony. i0 you to lecture ac?
11 (Open court,) il A ¥ea, air.
32 TEE COURT: Mr. EKelly. 12 Q. And -- But do you do both kinds of lecturing?
313 MR. KEELLY: Thank you, Your Hamor. 13 A, Yes, 8ir.
14 Q. {By Mr. Kelly) Dr. Henson, bow often do you 14 Q. And when you're speaking te a large -- Excuse me. When
i5 lecture for Tulsa Dental? 15 you're speaking to a convention oy gathering at which you're
18 A Ipproximarely 40 bimes a year. is wne of the speakers, what's the -- what’s the average gize of
17 Q. Four-zerc, did you say? 17 the audience?
18 e Yes, sir. 1B A, Oh, T would say 70 dentists.
18 Q. When we talk abeut the term "lecture, ' are we talking 19 Q. And when you're speaking te a group that's been pulled
20 about the dental community, the dental industry as opposed to 20 together specifically by Tulsa Dental for you to speak with,
21 vhe inside sales reps -- the zales reps at Tulsa Dental? 21 what's the average size of that group?
22 Al Yes, sirv. 22 A, Thirty.
23 2. So you talk to dentists and endodontists and perhaps 23 Q. And in comnection with these speaking engagements, do
24 orhers who werk in their offices 40 times a year? 24 vou -- do you get feedback from the denuiste and do you
25 AL Yeg, sir, 25 exchange thoughts and ideas with them? Do they ask you
Danna Schutte Everett Danna Schutte Bverett
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1 questions? 1 A. Yas, sir.
2 A, Yes, sir 2 Q. aver vime, have you galned an understanding, at least in
3 Q. And do you get -- Do you learn from them what their 3 some areas -- you kmow, I'm not saying all areas -- but have
4 preferences are, whal thelr experiences are, et cetera? 4 vou gained an understanding of the preferences, the concerns,
5 AL I usually leayn more about what their problems are. 5 the likes and dislikes of dentists --
3 Q. Buf they feel free to share those with you? 3 AL To some degres.
T q{A. Yes, sir. 7 o|Q. -~ with respect t¢ proaducts?
g Q. Ang you alse ralk about’ specifice products in your 8 Al To some degres yes.
9 lectures, don't you, specific Tulsa Demtal Products? G Q. Okay. If I ask you somerhing that you don't kndw the
10 A. In a portion of the lecture, yes, sir. 10 answer to based on your experience with dentists, you just say
13 Q. Aod I think you de -- I know you do a lecture on 11 that. Okay?
1z nickel-titanium files. Right? 12 A Yes, six.
13 A, Yea, sir, 13 Q. all right. 8o, ['d like your view of when a dentist is
14 Q. At least one? 14 deciding to purchase a nickel-titanijum file and ke has three
15 R Yes, sir. 1a options frem three different wanufaccurers and -- what, in your
1§ {0, And I know you do ane on cbturators. At least one? 16 mind, i@ going to be the principal factow or criteria that the
i A Yes, sir. 17 dentist is going to use in making his decision about what o
1g Q. S0 you do these presentations and you have interaction 18 buy?
19 with dentigts? 19 A. If I'm speaking with him, sir? Is that what youire
20 A. Yes, sir. 20 asking?
21 Q. And you've been doing this for Tulsa Dental for how wmany 2% Q. Tim agking you to answer the question based on -- No, not
22 years? 22 when you're speaking with him. Because when you're speaking
23 AL Since 1933, 23 with him, he ar she knows that you're a Tulega Dental rep.
24 Q. And yeou alsa ar the trade booths converse with dentcists 24 Correct?
25 about products? 25 A Mest of the time, yes.
Danna Schutte Bversty Panna Schubte Everett
official United States Court Reporter Official United Statesd Court Reporter
333 Lomas Boulevard, Northwest 333 Lomag Boulevard, Northwest
{5058) 34B-2283 {505) 34B8-2283 B
1582 1583
1 Q. AIl right. 8o I'm really asking for your cpinion about 1 A. Well, it oould be their facilivy. It depends om the Lype
2 how a -- how dentists make the decigion to choose between 2 of effice they have. Rent, own.
3 products A, B and C. k} Q. But after facilities and personnel, files are right up at
4 MS. AVITIA: Obkjection, Your Honor. He's nat 4 the top?
5 disclesed in this area. 5 Al Files or obturation, yes. ™
[4 i THE COURT: Well, if he can answer this questiom, & o. Thank you. Now, over the long-term, let's say over the
¥l 7'11 allow the amswer. If he can'f, if he doesn't have the 7 next five years, do You agree with me that dentists whe use
] knowlaedge, then he can just say so. Overruled. & obturators are going to -- if they're currently using Tulsa
9 A. t'm really not sure. I think what they would try to do is ] Dental obturators, are going te move from Tulsa Dental
1Q see which instrument would work for them, because not all iv obturators to Guidance obturaters if the price stays at 50
1% ingtruments work for every -- not any instrument works for 11 percent of the Tulsa Dental obturator price?
12 everybody. 12 A Because 1 have zome ijnformation about the industxy, I'm
13 Q. {(By Mr. Kellyl Okay. So that's -- That's an 13 geing te have to tell vou no.
14 important factor? i4 [+ Has information been shared with you since your depcsition
15 A Yes, sir. ; 15 | was taken?
18 Q. rfter that factor, what's more fmportant? Prilee or brand? i6 D I beg your pardon?
17 A, Price, i o. Since your deposition was taken in this case on April 9,
18 Q. Do you -~ Is it your wview that the price of files is ore 15 2008, has this infermation been shared with you?
13 | of an endodontists largest costs, perhaps as large as 12 | A, Yes, &ir.
20 personnal? 20 Q. gince that dave?
21 A, It is a large cost, yes. 2% A, Yes, sir.
22 Q. Can you think of what would be & larger cost for a 22 Q. Through counsel?
23 dentige? 23 A Ho, sir.
24 A. Parsonnel . 24 . Through legal counsel?
25 [+ Is that about fhe only exception? - 25 A. No, sir.
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i . Otherwise? 1 it's going to be hard to pull that dentist away from that
2 2. Yes, sir. Science. 2 significantly cheaper product.”
3 Q. dn April Sth in your deposition, I asked you on page 76 3 And what was your answer?
4 the following question. And I'd like you to tell me if T've 4 A Yes
5 accurately stated -- and I'1l show you this -- have accurately 5 MR. KELLY; May I approach the witness?
& stated your testimony. Why don't T let you vead it first. 3 THE COURT: You may.
7 MR, KELLY: May I approach the witneas? 7 Q. {By Mr. Kelly] What was the precise word thatu
8 THE COURT: You way. ] you used in your answer?
9 o, {By Mr. Kelly} Ahnd 1'11 represesnt to you that 5 A "Absolutely, "
1% this is page 76 of your deposition. 10 Q. ‘Thank you.
31 A, Yas, air. 1% It*s also your view, isn't it, that there is going to
1z Q. Two paragrapha. Take a momens -- 12 be a strong and rapid increase in the use of obturators by
13 That are circied? 13 dentists andd endedontists over time?
14 Q. Yes, #ir. Take a moment and read those. 14 A Yes.
15 Thank you. j1-1 Q. That's partly because obturators are a time-saver,
16 Dr. Henson, at line % cof page 76 of your April & 1€ correct?
17 deposivien, I asked the guestion, "So doss it make =zense to 17 A. Yes, sir, and gualicy.
18 you, that it then, that a lot of dentists are going to look at 18 Q. It does --
13 thisz Guidance OneRill ohturator, notice that it's significantly 15 AL A better job faster.
20 less thar the Tulsa Dental obturator and go with it?" 24 g. 't makes a nice £ill of that canal?
21 And your answer wag? 21 B, It does a better job faster.
22 Rl Yas. 2z Q. And even the general dentists -- Not o be dismiasive of
23 0. 2nd then I asked you: "And if the dentist is satisfied 23 general denfists, put the general dentists can do it
24 that Onefill obturator is going to get the job done and get it 24 efficlently and faster?
25 done as guickly and for all practjical purposes as efficiently, 25 % Yes, sir
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1 MR. KRLLY: T have no more gquestions for the witness, 1 Q. Ts it &ll?
2 Your Henor. 2 . Na.
3 THE QOURT: ‘Tharck you, Mr. Kelly. 3 a. Ho? Most of it, though?
& Ms. Avitia, do you hawve cross-examination of 4 2 No
5 Dr. Henson? 5 Q. Large? Give me an estimate.
& MS. AVITIA: I do, Your Honor. & A, Thirty percent.
7 THE COURT: Ms. Avitia. 7 Q. Gkay. And you're also educating the sales reps?’
8 CROSS-EXAMINATION 8 A I do.
9 BY M&5. AVITIA: g Q. I assume that education -- Well, let me ask this first.
10 Q. Belic, Dr. Henson, 10 Is Tulsa Dental a direct-sale cowpany?
11 A Eello. i1 A Yes, it is.
1z Q. You stated that wmost dentists don‘t focus on the geomeryy iz o, 2nd I assume education is a big part of being a
13 of files? 13 direct-gale company?
14 A. That ig true. 14 A I can't answer that.
15 Q. In other words, they're fairly unsophisticated purchasers? 15 [*B You woulg consider your education of dentists to be
14 L. Yes. 16 truthful?
17 [+B Ang I take it, then, that it's important for dentists to 17 A, Absolutely.
18 be educated apout products that they're geing to use? 18 Q. With an unsophisticated audience, I assume that's prefty
19 A. It's imporrant to educate the dentists on how te use the 1% important, that you're tvuthful with them?
20 product that they buy. 20 | A Yes, it is.
a1 .Q. And that's a big part of what you do? 21 Q. Angd as a consultant for Denteply*s and Tulsa Dental, I
22 A. Yes, it is. a2 agsume you'ye pretty knowledgeable about thelr products?
23 Q. Of those lectures that we heard about, a big part of all 23 A Yes, I am.
24 those lecturas? 24 Q. 8z if a product looks like -- just like a Dentaply oy
25 | A. Yes, it is, 25 | Tulza Pental file, would you automatically assume that Tulsa
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You teatified that dentists are concerned with price?

1 Dantal was making it? 1 Q.
2 MRE. KELLY: Objection. Qutside the scope. 2 A Yes.

3 THE COURT: Well, F'11 allow that. Overruled. 3 Q. Maybe cheap?

4 A I really have never thought of that. I guess -- I donft 4 A Yea.

5 krpow. I know that there's -- there are patents that regulate 5 O. Let's say a dentist can get files for legs. Would you

& the manufacturing, and I don't know about that. ¥ know that 3 then expect them to lower their prices to customers because of
7 Tulsa Dental borrows patents from other file companies to 7 this?

8 incorporate into their files to make them better files. So I 8 Al Ne.

] don't know for sure on that answer. 5 iQ. Where does that money go?
10 2. (By Ms. Avitial You said you'ye from Dallas? 10 A. In their poeket.
11 A Yes, watam. 11 Q. And you testified that if a file is cheaper they'll try
12 Q. I've heen there quite a few times and I see a lot of 12 it?
13 people walking around with Louis Vuitton purses. Have you sesh 13 A Wot always, but -~
34 that, those brown purses? 14 [ Some of them?

i A, Yes, ma‘am. 15 A Yes.
18 Q. They all leok pretty similar, right? 1€ [+ The cheaper ones?
17 A, To me, they do, vyes. 17 A They -- Depends on the dentist and thelr working with the
18 Q. Just because they lock the same, you don't assume that 18 file. I'm not geing te say that they will continue to buy it,
1% Louis Vuitton actually makes all of them, right? Thers's some 19 but I would say that they will probably try it, yes.
20 knock-offs ocut there? 20 [+ and that was my next gquestion. If they buy a file hecaugg,
21 A. Yes. 231 it's cheap and it twims out they don't like it or it's of poar
22 Q. Okay. Same probably goes for files? You could -- From 22 quality, they won't buy it again, will thay?
23 the way you loock at it, deesn't necessarily tell you who 23 A, Neo, they won't.
24 manufactured it? 24 Q. You tesgified that it woeuld be hard for you ag a salesman
25 A Yes, ma’am, 25 te sell a product for twice as much if the same file was being
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i suld by a compebitor -- or same product? 1 A, I thirk that's the most important thing abeuf gaining and
2 AL Well, not only am I cheap a dentist in the way I buy 2 maintaining customers that I've seen in my years with Dentsply,
3 vhings, I'm a very inexpensive dentist in the way I perform 3 iz the relationship of the salesman with the dentist, because
4 garvices. 4 you're nob going to -~ if & guy has a good relaticnship with

5 2. Ang if it's -- Well, would you agree with me, then, that ) his dentist, you'*ve not going to steal hiwm away from him.

& if filesd are different in their attriputes and the way they & Q. And Tulss Dental and Denteply have the best and most

ki perform, and they're also different in price, that the salesman 7 respected sales force in the United States, don't they?

8 selling the more expensive file can focus on those differences 8 A They have --

a when he's selling the product? 3 MR. KELLY: Objection, leading.

10 B Absolutely. 10 TEE COURT: Sustained.

11 Q. 8¢, Dentaply's files aren't cheap, right? 11 Q. {By Ms. Avitial Can you -- Do Yol know how

1z AL They!re not to me, no. 12 large Tulsa Dental's sales force is?

13 Q. S0, presuwably, many dentists purchase Denteply files? 13 A. I do not.

14 A Yes, malam. 14 Q. Do you know if it is one of the largest?

15 [+ And we can assume they're nct buying them becauge they're is A In the dental industry?

i cheap? 16 S, Yes.

17 A N, mat'am. 17 A Yes.

18 Q. Sa they're buying them for other reasona? 18 Q. I'm sorry?

13 A ¥es, ma‘am, 19 AL Yes. In the dental industry, yes.

20 Q. Quality way be one of them? 20 Q. Is it reapected?

21 B You know, when you say "guality,® I'm not sure exactly 21 A Yes.

22 jwhkat you mean, When I say use these files, it's because 22 2, You testified that you go to trade shows?

23 they've zble to achieve what they'ra trying tc achieve ab a 23 A. Yes.

24 faster rate af speed. 24 And you testified thar there was & stir when the sales

25 o. Sales rep relaticnships, I think you mentioned -- 25 reps at Tulsa Dental learned that Guidance's filesd ware wade by
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1 can't you tell? 1 O, What vou had at that bime? 2nd that's -- Is that alsc
2 A I have no idea. 2 true of this -- of this V-Taper drawing we just looked at?
k] [«P You can't tell? 3 This i8 what you would have had at the time?
4 2. I have nc idea. 4 A, Correct,
5 Q. Okay. <Can you tell that it'as a drawing for an .04 5 Q. Ckay. But there would have been data sheets elsewhere in
é constant-tapey file? 5 the system that would have married up with this rc provide more
7 A All except for the 15/.02. That would be an .02 constant 7 information to produce the file?
5 | taper. B |an  correct. -
] Q. Sc we've gof a drawing for 15, 20, 25, 30, 15, 40, 45, 50 g MR. KELLY; One moment, please, Your Honor.
10 size .04 constant-taper £ile? 0 THE COURT: Certainly.
11 B That's correct. i1 o So these drawings are a representation in the file, right?
iz 0. #long with diameter measurements at varicus indicated 12 A, Yas.
33 points along the length of the file, right?z 13 Q. They're not -- The way they‘re done here, they're a
14 A. That's correct. 14 helpful wvisual image, but they don‘t include all the
15 Q. and 50 as of this point in time, you already had in your 1s informacion that you need to make the file?
1e CAD system a drawing for rhe V-Taper file, corxect? Jt's 16 A, Correct.
17 obvious, but I'm asking you just to may yes. 17 o And -- But the information that you need to make the file
18 A, Correct. Yeah. h3:] is in the data sheets?
14 (3 and the -- In ceonnection with the drawings that we ILooked 19 A, Yes.
20 at a iittle while age in rthe mannfacturing agreement -- 20 Q. 2nd those data sheets are available on site at Tulsa
21 | &, Yes . 21§ Pental?
22 0. -- did Ma. Littleton ask you for specific information cn 32 AL Yes .
23 those drawings, or did you just give her what you would 213 o. ®ven if you've saved over the last data sheet in your .
24 rormally produrne? 24 sygtem, rthey're -- whan those last prototypes were made the
25 Al I gave her what I had at that tiwme. 25 data sheet is sent out to the floor so asomswhere there's a hard
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1 copy, vight? 1 A Correct.
2 A. 1 would think #c. 2 Q. He or she may want to lock at the drawing, but the actual
3 &, 8o it would be possible, with efforts, to retrxieve that 3 information they need to make that specific file iz on the data
4 data sheet? 4 sheet?
El M. I don't know the process for Keeping those -~ 3 A It’s very rare that they ever leook at their drawing.
€ Q. Sure. & [« They don't even look at the drawing?
i A. -- after they're made. 7 A ¥ot usually. Usually the data sheet has all of the
8 Q- Sure. But -- 8 information that is pertinent to manufacturing the file.
-l A, I don't know if they keep them, if they file them, or if 9 Q. Mr. Higgins, I appreciate your coming here.
ig they destroy them. T have no idea what that process is. I 10 MR, ¥ELLY: And I have no more questions Eor the
11 don't rake part in it. 11 witnessg, Your Haonor.
12 Q. Right. But you testified that if not on every cccasion 12 THE COURT: Thank you, Mr, Kelly.
13 there's certainly occasions when those data sheets are geing to 13 Mr. Gulley, do you have crosa-examination --
14 be available in a hard form somewhere in another part of the 14 MR. GULLEY: I do, Your Honor,
15 facility that -- since -- that data may no longer be available 15 THE COURT: -- of Mr. Higgins?
156 en your asystem, given that you've saved over it? 1¢e CROSS -EXAMINATION
17 A. Right. I would think that it is possible to be able Lo 17 BY MR. GULLEY:
38 find a hard copy scmewhere. 18 [+B Erie, I'm going to do my best to get you on that airplane,
13 Q. And if you pulled that data sheet, and if vou -- it would i5 knit there’s just a few things I need to agk you about
20 be possible -- indeed., that's the way you would normally do 20 Mr. Kelly showed you this drawing from Exhibit --
21 it -- that data sheet would go out on the fleoor and the company 21 Plaintiffis Exhibit 508. Do you remember iocking at -- Do you
22 then would make a file, right? 22 remembey locking at this drawing?
23 AL Yes. 23 A. Yes.
24 [*N 8o it's the data sheet and not the drawing that you 24 Q. We looked at this last night, didn't we?
25 actually use to make the file from the machinist's perspective? 25 A, Yes.
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1 THE COURT: Okay. 1 A, That's correct.
2 MR. GULLEY: Your Honor, just one point here, that, 2 Q. And are there -- And are you going to provide tesfimeny
3 as 1 understand it, plaintiff is seeking -- still seeking an 3 today to calculate -~ provide a calculation of those damages?
4 injunction to force us te wmake the V2 file, so if Dr. McDonald 4 A I will. T'l1l provide wy opinion of the economic damages
B testifies about damages down the road, then it seems to me to 5 for the loss of the existing V-Tile customers,
[3 be inconsistent that you would issve an injunction. They can't 3 Q. New, are thers cother compenents of damage, which you may
g have it both ways, T not have quantified, that could exist conceptually?
8 MR. KELLY: I agree. a Al Yas.
9 THE COURT: Yeou understand you may run a risk there 9 a. And what are those compenents?
16 by -- i0 A Well, one of them would be a loss of profits on the sale
11 MR, KELLY: But right now we don't know which way 1L of the V2 file to new customers of Guidance. Another category
1z this is going to go, and Dr. Mchonald understands that we -- iz would be the lost profits on the sales of the EndoTaper file,
13 Guidance may get the file in three months, may get it in thyee 13 which Guidance is currently gelling under the Manufacturing arnd
14 years, may never get it. 14 Supply Agreement, if that agreewent were discontinued for scme
15 THE COURT: Ckay. Just as long as everybody 15 reason. Then there would be lost profits on the lost-sales of
1€ understands there's a risk of geeking future damages if T look 16 the single-use obrurators that Guidance is currently selling
17 at your reguest for imjunctive relief. 17 under the Manufacturing and Supply Agreement, again if that
18 MR. KELLY: Right. 18 agresment were discontinued. And then, finally, because
18 (Open court.) 18 Guidance Endodontics had not been able to implement their
20 THE COURT: Mr, Kelly. 20 business plan as they had planned, there are other damages
21 Q. {By Mr. Kelly) Bxeuse the interruption, 21 agasociated with a loass of the market share they mighit have
22 Dr. McDonald, members of the jury. h 22 obtained in the endedontic market for the nickel-titanium
23 S dn -- There's a category of damages that you have 23 rotary file and the single-use obturators.
24 considered in this case in connection with former V-¥ile 24 o, Thank you, Dr, McDonald.
28 cugtomers; is that correct? L 28 Let's go back to the first two categeries. I think
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1 they both concern the -- what you refer to as the Va2 -- 1 |part so that the full thought comes out,
2 A Yes. 2 A Well, Guidance had exigting customers of their V-Taper
3 Q. -- and what we've been discussing in the courtroem as the 3 file. Beginning in the third quarter of 2008 when the V-Taper
4 V2 or the .04 constant-taper file. 4 file essentially was no longer available and Guidance intended
5 AL That's correct, 5 to gell the V2 file to their existing customers, for the most
[ Q. #nd those first cwe catzgories, one has te do with 3 part, they were not able te maintain those -- that existing
7 existing customers, and the other has tc do with future new 7 customer base, and sa there were lost sale=z of the V2 file to
8 cusatomers? -3 exiating customers of Guidance of the V-Taper file. And I've
9 AL That's correat. 9 sleo limited it just to a five-quarter period. I've looked
ig C. And what you've addressing here is a limited area, and it k0 from the third gquarter of 2008 through the end of 2008,
11 kas %o do with the -- what were the then-existing customers of 11 Q. And what was the assumption that -- or the reascn why you
12 Guidance Brndodontics at the time -- Well, you rell us when. 12 satd, Well, I'm going to lsak at this through the end of 20097
13 AL well, T leaked at the existing customers that Guidance had 13 A Well, at the time ¥ did my report, this trial wasg
14 of the -- what's called the V-Taper file and lookad at the 14 scheduled for Dozeember 2069, and so { was thinking that
15 beginning of the third quarter of 2008, the loss of customers, 15 depending upen the outcome of this trial, that would determine
16 Guidance custemers who previously had purchased the V-Taper 16 how long the damages would go.
17 file whe no lenger were purchasing Erom Guidance because they 17 Q. 8o you used that as the time period over which you
18 did not have the V2 file, which would have been an adequate 18 calcenlated the damages?
19 substitute for the V-Taper file. 19 AL That'e correct, for these existing customers. ©
20 MR. GULLEY: Your Homor, there's no factual z0 . When you did your analysis, you didn't know specifically
21 foundation for Dr. McDonald's testimony about the -- I think he 21 when the trial would be, nor did you know when, if ever
22 said "adequate substitute.® 22 Guidance would get the V2 file?
23 THE COURT: Well, I'll let you deal with that on 23 A That's correct, I didn't, I had scme general idea vhen
24 cross. Overruled. 24 trial would be, and T assumed thar, you know, depending upon
23 [+ {By Mr. Kelly) Go ahead and repeat that last 25 the outcome, that pretty soon thereafter Guidance would be able
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1 MR. KELLY: Thank you, Your Homor. i lower prices -- that a dentisr would prefer to buy a
2 Q. {By Mr. Xelly} Dr. McDonald, conceptualiy, did 2 nickel-tiranium rotary file or a single-use obturator at a
3 this business model of Guidance's have the pofential 3 lower price from Guidance rather than Lrom some othex
4 to expand Guidance's market share, particularly a competitor.
5 within an industry that is dominated by one or two 5 Q. (By Mx. Kelly) Thank you, Dr. McDonald.
6 large suppliers? 3 And you've not undertaken to quantify any potential
7 AL Yes, it did. I thisk dentists like -- 7 loss based on whatever (uidance's expectation may have been
B MR. GULLEY: Objection, Your Honor. That was a B abaut inereased mariket share?
5 yes/no question. 9 A I hawve not.
1o Al Yas, it did. 10 Q. The $239,000 number per guarter that you testified to a
1% Q. {By Mr. Kelly! You can elaborate, bur don't go 11 1little while ago, that does not take into account any increase
1z into any -- 12 in marketr share through a low-cost marketing strategy targeted
1z THE COURT: Well, just -- Why den't you ask another 13 &T hew customers?
14 question? 14 A. It does not. It was only for existing customers.
15 MR. KELLY: A1} right. 15 Q. And it doss nat take into account any potential profits
k1 Q. {8y Mr. Relly} 8a, why did you think that 16 based on lost sales of obturators if the contract were to end?
17 Guidance might be successful pursuing this low-cost 17 AL It does not. That's dorvedt.
EE) strategy? 18 Q. And that $240,000 does not take into account any potential
1% MR. GULLEY: OCbijection, Your Honor. 18 | future profits based on lest sales of EndoTapers if the
29 THE COURT: Well, I*ll allow & brief anawer on this. 20 contract were to end or supply interrupted or anything of that
21 Overruled. o 21 nature?
a2 % Well, as an economist, I don't believe dentists or 22 AL It dees not.
23 endodontists are any different than the average, typical 23 MR. KELLY: That completes my examination, Your
24 consumer when they're confronted with a lower price for a 24 Honor.
25 product -~ and in the case, we're looking here at significantly 25 THER COURT: Thank you, Mr. Kelly,
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1 M. Guliey, can we take our afterncon break here i Q. Nothing personal in my questions here. Your whole
2 before you do your crosfs? 2 quantification of damages -- I think what Mr. Kelly asked you
K] MR. GULLEY: Most certainly. 3 about actual damages for sales of the V2 that Guidance bslieves
4 THE COURT: Ali right. all right, ladies and 4 it could have had but didn't get hecause the V2 wasn't in the
£ gentlemen, let's be in recess for a few minutes. & market -- is based on what Br. Boodis or his lawyers Have asked
[ (Jury out af 3:35 p.m.) 8 You to assume, correct?
7 THE CCURT: All right. We'll be in recess for a few 7 R Well, thers -- it's based on the assumprion that the V2
8 minutes. 8 £ile is & substitute for the V-File that the existing customers
3 {Court stocd in recess ar 3:35 p.m. and resumed at 9 purchased, yes.
1a 3:52 p.m. as follows, wWith jury present:}) 16 Q. and that's because -- I'm not sure Dr. Goodis told you
11 THE COURT: Dr. Mcbonald, I'll remind you that you're i1 that or his lawyers told you that, bur one or both tolid you to
12 still under cath. 12 make that assumption?
13 THE WITNESS: Yes. 13 A Wwell, I -- that was an assumption that I knew, as I began
14 THE COURT: Mr. Gulley, if you wigh to conduct 14 the damage snalysis, that I needed to have an answer for that,
15 cross-exXamination of Dr. MoDonald. 15 or a baais for it, and I did talk to Br. Goodis about it,
15 MR. GULLEY: Thank you, Your Honor, 16 bacause it's an important assumpbion.
17 CROSS- EXAMINATTON 17 2. Okay. And if that assumption turns out to be untrue, then
18 AY: MR, GULLEY: 18 your calculations, then, are essentially worthiess, correct?
19 Q. How is your grandbaby? 1% A. Well, it's based on that agsumption, yes, and so my
20 Al He'a deing great. 28 zalculations would he incorrect.
21 Q. You and I are friends, right? 21 [+ Would be what?
22 A Right. 22 AL Incorrect.
23 ¥ot clese friends, but friends. And I've hired you and 23 [o9 Okay. And you're -- I think the jury already imgwa this,
24 been against you in cases before? 24 bur you're not an expert in endodontic files, I take it?
25 L Yes. That's correct. 25 Ay Nc. I've learned more than T want to know about them in
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1 Q. {By Mr. Bisceglie] Do you remember 1 one. Do you recall Guidance getting questions, in o
2 approrimately how many times they!ve delayed 2 September and October of 2008, from customers a& tao
3 shipment? a whether Guidance is going ocut of business and whether
4 AL I knew two for sure. ‘There might have been three, but I 4 Guidance iz no lenger selling files?
5 can say confidently two for sure. 5 AL That waa one of the many guestions we gobt, yes.
3 Q. Okay. I know you're not a lawyer, but do you have a -- & Q. What other types of guestions did Guidance get?
7 }are you aware or dc you have an understanding that Guidance has 7 §A. What -- You know, "What happened with the V-Taper? Why
8 some right to ask for early shipment of goods? 8 are you nct selling V-Taper?® That's one of the guestions we
o A Yes, that is in the Manufacturing and Supply Agreement. 5 would get. Soryy. o
10 Q. Ckay. Have you requested early shipment of goods bafore? 1a o. Itts ckay.
il A T have, 13 AL 2 lot in my head.
T2 Q- Bas Tulsa Dental ever shipped goods early? 12 Q. Jtts the end of day. I don't need to ask you every
3 A. Mot that I can recall, no, a 13 question that you vemember, But do you rewember how freguent
14 Q. Ckay. Were you aware, in September and October, that 14 or volumincus it was around this time?
15 Guidance begen getting guestions from customers that they're 13 A At that time, it was zimost every call. dlose ta.
18 going out of business, not selling files? iB o, Okay. And who answers the phones at Guidance?
17 A. We -~ # 17 Al Myself and Debra.
18 M8, AVITIA: Objection, Your Honor. Way we approach? 1B [+ Qkay, And is that -- 1 take it -- Is there a reason that
19 THE CODRT: Yes. But I think the -- I think the 13 you and Debra can never be in court at the same Cime?
20 question -- the way he’s worded the questicn is appropriate, 20 A, Becayse that's ocur wbole corporate office.
21 but you can approach if you want. 21 . Right. 8¢ sowebody has to be at the office, right?
2z M3, AVITIA: T can take it gquestion by queation, 22 AL Correct. Correct.
23 THE CCURT: All right. 23 o, Thank you for your time.
24 Al Would you mingd repeating that? Sorry. 24 A. Thank you.
25 (By Mr. Bisceglie} I think I canr remember this 25 MR. BISCHEGLIE: [ have no more guestions.
=
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1 THE COURT: ‘Thack you, Mr. Blaceglie. 1 o And you restified that you understood, freom that contract,
2 Ms. Avitia, do you have cross-examination of 2 that there were certain terms relating to delivery of products?
3 Ms. Bettes-Groves? 3 |a. Yes.
4 M3, AVITIA: Yes, Your Honor. 4 T I'd like to hand you what at this peint has only been
5 THE CCURT: Ms. Avitia. 5 marked for identification purposes as Deferdant's AF.
3 CROSS -UXAMINATION 3 MS. AVITIA:; May I approach, Your Honor?
7 BY M&. AVITIM: 7 THE COURT: You may.
a a. Good afterncen. Do you -- Could you proncunce your last 8 Q- {By Ms. Avitia} Do you recognize that decument?
kS pame for me? k4 A Yes, I do.
10 A. It's Bettes-Groves. 17 Q. What is it?
1z Q. Ms. Bettes-Groves. Okay. I want to make sure I get that il A. This is a swmmary that Dr. Goedis had asked me Eé“put
1z right. k¥ together once the contract was signed.
13 Ms, Bettes-Groves, youtre the operations manager at 13 Q. and I assume that in the procesa of putting this vogether
ig Guidance? 14 you alse became moye familiar with the terms of the agreement?
15 A Yes, I am. 18 Al Yes.
18 | 4. Since July 20087 16 i¢Q. And you only have one position or role at Quidance, right?
17 AL That is correct. 17 That's as cperationsg manager?
18 Q. And you said that your dutiss include overseeing cusiomer iB A Yes.
149 seyvice and inwventory? i3 o Sc his request for you to do this, that also fell under
20 A Yes . 20 vour role as operaticns managexr?
21 . And that you alse answer phone calla? 21 | &, Because many things in this agreement are things that I
a2 A Yes. 22 would ke hardling, yes.
23 Q. You testifiesd that you underatood -- Well, first of all, 23 Mg, AVITIA: Ab this time, Youyx Honor, I move for the
24 you understand there's a contract in this case? 24 admission cf Defendant's AF.
25 B Yea, I do. 25 THE COURT: Mr. Biscegiie, any objection?
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1 MS. RVITIA: Chiection, vague as to the negative. If i Q. Okay. And do you remember how many you received after you
2 we gould lay some foundation about that. 2 started writing them down?
3 THE COURT: Let me look. I was ralking te Mr. Fisher 3 A, I believe I personally documented five or six, as well.
4 right then. 4 And there was several that I didn't get documented just because
5 MR. BISCECLIE: Just in response, I'm brying -~ 5 af the wvalume of calls,
6 THE COURT: Why den't yeu -- You did ask two g g Q. Okay. Just tell me up there, when you gay thers's --
7 questiong there. Why don't you start with the first one? Do 7 There's a point in time you starced writing down these negative
8 you recall getting negative calls, and just get & yes no and ] calls, but you said you didn't write dovwn every one that came
9 lay a foundation first. ) in; is that correct?
6 Q. (By Mr. Bisceglie) Okay. Do you recail getting g | A, That's correct.
i1 negative calls in and around the £all of 20087 11 . and you said that was because of rhe voliume of calls?
1z P I do. 12 Right.
13 Q. And you got those negative calls while you were at i3 Can you explain to the jury what you wean by that?
14 Guidance; is that right? 14 Well, I, mest of the rvime -- Well, I'm the only one thaxw
is5 AL That's right. 15 answars the phone, then. If I‘m on the phone, then, Sharon
16 Q. Do you remember approximately how many negative ¢alls you 16 will try to pick it up. But being one pergon answering the
17 received? 17 phane, I've got several on held at one time, so I try not to
13 A. I believe there was five or gix prior to us atarting -- i3 make the ¢alls go too long, so I'm not dropping calls and
19 starting to document them, because we were getting quite & few. 19 taking one after another. Some of them I just didn't get
20 Q. Okay. 8o that's -- Let me understand. Sc there were five 20 documented hecause I was taking orders and answering pther
21 or six that -- #When you say "documented, ' I take it at some 21 peoples’ guestions.
2z peint in time, because of the frequency of the calls, you 22 Q. Okay. 8o it waa just aimply as a matter of available
23 started writing down the negative testify ecalls? 23 time, sometimes you didn't have time to take them dovn?
24 AL Right. There was five or six before we started WL 24 A Right. &And we didn't have that sophisticated of a phone
25 documenting them because vwe were gefting so many. L 25 system, so, you know, the customers waere just being put on
Danna Schutte Bverstt Danna Schutte Everett
Qfficial Wniced Btates Court Reporter Offieciel United States Court Reporter
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it
1 hold. At firsg, they didn't even have music to listen to and I A Okay. Calls like YPatterson and Suidance aren't geing to
2 50 a lot of them would just hang up. o 2 be selling files any longer, so you have to purchase them
3 Q. Okay. Wow, these calls came from customers; is that 3 through -- through us.®
4 right? 4 Q. {By Mr. Bisceglie) When the customer asked if
5 A Vh-kuh, 5 they had -- if they had to purchase thawm through
g Q. okay. Without telling me who the customers are at this ) another company, did they ask what company?
7 peint, without telling me anything they said, did chey ask any 7 A I was told by doctors and assistants thar were calling
B questions? 8 in --
2 A Yes, they do. 3 MS. AVITIA: Objection.
| Okay. Can you tell me the types of questions that these 16 MR. BISCEGLIE: Let me lead the witness, Yoir Honor,
11 customers were asking you? il [+B pid rhey ask you if it was true -- Did the customers ask
1z B & lot of vimes it's just pricing, how they're packaged, iz you if it was true rhey had to buy files from Tulsa Dental now?
13 how they're available. 13 | A, They asked thar, but I told them that it was incorrect,
14 Q. I'm sorry, I'm referring to the customers with regard to, 14 that we were still selling and had a line of files.
15 you know, what we ¢all the negative calls. 15 Q. Okay. Do you recall getting a phone call from & Dr. Steve
15 h. Oh, the negative callg? The negative calls were that they 16 Bozeian or somebody at his staff?
17 had heard that Guidance was going out of business due to a ,} 17 R Sounds familiar. I'd have to leok ar more doecumentation
18 | lawguit, that we weren't able o pravide, you know, or 18 | that I wrote to familiarize myself with, actually, the date
19 manufacture any files any longsr. Calls like that. 19 that I received ir.
20 0. Anything else? 20 Q. Qkay. You don't remember? Is there a document that woul
21 A Reps were coming in and telling them -- telling their 21 help you refresh your recollection?
22 doctors or the doctors' offices -- 22 A. Yes, what ¥ documented. There's a negative call lcg.‘mﬂsmm
23 ME. AVITIA: Objection, Your Honor. 23 Q. oKay.
24 THE COURT: Hold on. Held or. Just relate the 24 MR. BISCEGLIE: Your Honor, may T approach?
25 questions that they ask. 25 THE COURT: You may. E
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1 Q (By Mr. Bisceglie) Just take a leck at that. 1 question? iy
2 A Okay. 2 P Yes.
3 Q. I'm going to take it away from you. 3 0. 8o yes? -
4 in Ckay. 4 A Yes,
fnteresny
5 Q You don't have to be exact, but do you remember if 5 MR. BISCEGLIE: Your Honar, if it's okay, may I just
& Dr. Stephen Bozoian or scmeone from his ataff called Guidance [ go back and forth to give her --
7 in and around October 2nd, 20087 7 THE COURT: You may.
8 B Yes, I do. 8 M. BISCEGLIE: Okay. Thank you.
9 Q. Okay. Did Dr. Steve Bozoian ask some of those questions Bl Q. {By Mr. Bisceglis} Do you recall getting a call J——
10 that we went over sarlier? 10 from Dr. Stramback in and arcund October 1Hth, 20087
11 AL He did. He was a previcus V-Taper user. 1% A Uh-huh. I do.
1z Q. Did he ask questions about Dentsply's suing Guidance? 12 C. Okay. Did he alsc ask similar gquestiona?
13 A He did. 13 A He did.
14 Q. Okay. Did he asit questions about things ke was hearing aﬂ-i 14 Q. Okay. Do you remember getting a phene call from
15 from the Tulsa vepresentative? 15 Dr. Cravford's office or somebody in Dr. Crawford's office
la ME. AVITIA: Objection. May we approach? 16 arcund October Z0th, 20087
17 THE COURT: Well, you can, but on that particular 17 Al 1 do.
18 | question it's just a& yes/no guestion, and so it should be 18 | 0. Did semecne from Br. Crawford's office ask guestions abou
19 answersed that way. If you wish to approach on that. 13 whether or not Guidance can sell files anymore?
280 MS. AVITIA: Well, I take it, it's overruled, but my 20 A ¥es, she 4id.
21 fobjections's on hearsay. 21 Q. Da you remember getting a phone call from Erica with
22 THE (OURT: ALl right, 1T think it's just a yes/na 22 Dr. Philip -- I believe it's pronounced Jesus. It could be
23 | question on that. 23 | Jesus. I don't know which -- oo
24 A Yes. 24 A, Uh-huh.
25 [*H {By Mr. Bisceglie) Can you answer that 25 Q. -- on Qcteober 14th, 20887
Danpa Schutte Everetc Dannia Schutte Everett
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1 LY 1 do. o 1 A Ibout our distance. 3
2 Q. And Gotober l4th, 2088, did Brica ask you guestions about 2 Q. Ckay. With regard to that telsphone call from Dr. Michael
3 Guidance's litigation with Dentsply? 3 Kharma, with regard to that one, is it possible thaty it was
4 AL She did. 4 Sharon whe recsived that call, rather than you? -
g Q. Did you receive a call on June Sth, 2009, from Dr. Michael 5 A Yes.
& Ehanna? 6 Q. Okay. And would you -- Would the two of you ever sort of
7 | A Yes. 7 exchange information about when & negative call came in
& 0. and was there a guestion about that Tulsa bought out 8 sometimes?
g Guidance? g I Yes, we would discuss it.
10 A. T believe thar's what the document was written about. b 10 Q. and that part hecause it was a big deal for you guys at
11 Q. Okay. 11 Guidance?
12 THE COURT: I think on one of the objecticons that 12 A Definitely.
13 Ms. Avitia raised, on the -- on one of the questions I think a 13 Q. Oid you believe that this was hurting the company?
14 limiting instrection iz appropriate. And 8o on the question, 14 AL Yes. That's why we started documenting them.
15 did he ask guestions about things he was hearing from the Tulsa is Q. was it confusing the customers of the company?
16 representatives, I don't think you can consider that for the 18 MS. AVITIA: Objection, calls for speculati;n,
17 tyuth of the matters that may have been stated, put simply thac 17 THE COURT: Well, perhaps you can reword that. I
18 these are the questions that were coming fo Guidance and -- but 18 think that might call for speculation.
15 what they were about, you can't consider rthem for the truch of 19 MR, BISCEGLIE: I understand, Your Honor.
a0 the matter, so you can congider those questions only for that 20 THE CQURT: She can give her impressjons or opinions,
21 limited purpose. 23 but it needs to probably be worded in that way.
22 Mr, Bisceglie. 22 Q. (By Mr. Bisceglie} Based on your percepticns of
23 MR, BISCEGLIE: Thank you, Your Honor. 23 being on that call, bow would you characterize your
24 . {By Mr. Riscegiie} How far apart do you and 24 customers! questions?
25 Sharon work, phyaically? 25 A, Most of them were frustrated and concerned, because they
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management team saying that there had been some
things going on or occurring and then, as I had
mentioned, Bill Newell did gend out an E-mail, I
don't have the exact date, but approximately October
toc November regquesting that under no circumstances
should we be discussing any litigation of Dentsply
versug Guidance V-Tapers.

"And I have not said anything to any reps,
any customers from that point.
"Qd. I show you what's been marked as Exhibit 118,"
which is trial Exhibit 482.

"Have you seen this document before?
"A, Yes, I have.
"Q. Do you remember when you saw it?
"A. Approximately that date.
"Q. Do yocu remember how you got it?
"A. From Bobby Morrow.
"Q. So you remember some memorandum from Bobby
Morrow on the V-Taper file; is that right?
"A, T don't recall who it wag from, but when the
file was -- was initially introduced, which I don't
even remember the date, but I recall getting
information sent out to the field to be aware of it.
"Q. Okay. There's some statements here about the

potential risk of the EndcTaper design.

I mean to

Danna Schutte Everett
Official United States Court Reporter
333 Lomas Boulevard, Northwest
{(505) 348-2283

APP-BO46



10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:08-cv-01101-JB-RLP Document 575-4 Filed 05/24/10 Page 20 of 228%97

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO
GQUIDANCE ENDODONTICS, LLC,
Plaintiff,
vs. No. CIV-08-1101 JB/RLP

DENTSPLY INTERNATIONAL, INC.
and TULSA DENTAL PRODUCTS, LLC,

Defendants.

Transcript of Trial before The Honorable James O.
Browning, United Statesg District Judge, held in Albuguerque,
Bernalillo County, New Mexico, commencing on Friday,

October 2, 2009, at 8:30 p.m. and concluding at 5:30 p.m.
Proceedings recorded by mechanical stenography; transcript

produced by computer-aided-transcription.

Danna Schutte Everett, CRR, RPR, RMR, CCR 139
United States Court Reporter
333 Lomas Boulevard, Northwest
Albuguerque, New Mexico 87102
Phone: (505) 348-2283
Fax: (503) 348-228%5

Danna Schutte Everett
Official United States Court Reporter
333 Lomas Boulevard, Northwest
(505} 348-2283

APP-B047



Case 1:08-cv-01101-JB-RLP Documer

]

LA 3 o e
575-4 Filed 05/24/10 “Bihe Yiar 58!

2751 2752

1 Q. Okay. Pid you ever -- Did you or Mr. Maesch ever tell 1 A. Specifically, no, I don't recall that we did.

2 Mr. Wise that you expscted Guidance to spend a lov of money on 2 0. How, why didn't you put in the contract & requirvement that
3 its own marketing and its own overhead? 3 Guidance build a large intermal sales force?

4 [A. Again, I think I just answersd., I did not -- T don’t 4 | A I really can't answer that. I didn't, you know, draft

5 recall ever reporting to Mr. Wise on any of thig, and I can't & the -- you kxnow, the legalese in that final agreement, so I

[3 speak to what Mr. Mosch may have done. € dontt know.

7 Q. pid you and Mr. Mcsch and Mr. Vanderslice, after the T Q. Well, you know, for example, you negotiated for Guidance
8 meeting, discuss your belief that Guidance was going to spend a 8 for giving up cheir distribution, correct, as one of the

g lot of menmey on its own marketing and overhead? ] negotiating points?

14 A, We certainly concurred with what they teld us they were 10 Fi% That was an agreed-upon term
13 going to do, which was they were going to spend a lot of money 11 Q. Right. pand it ended up in the Manufacturing and Supply
12 on building their direet organization, so I'm sure we talked i2 Rgreement, correct?
13 abour -- Ifm sure we talked about the expense that's required 13 A, T pelieve it did,
14 to build a company, & direct-gelling company. 14 [*H Right. 2And you negotiated for, you didn‘t want any

is Q. Qkay. BSo after the meeting, did you, Mr. Vanderslice and 15 employses approached, and that ended up in the Manufacturing
i$ Mr. Mosch discuss your expectation that Guidance would have a 1€ and Supply Agreement, right?

a large direct-gales force? 17 AL Yes.

18 A. As I just mentioned, I'm sure that we discussed and 18 Q. Right. So why didn't you require GQuidance teo take on 25
19 reviewed what was discussed and what we were told at that 1% saleBpeople?

20 weating, which was that fhey were going to be building a 20 A, I hindsight, we probably should have.

23 | direct-sales force. I think they menticmned about 25 or 3¢ 21 Q. Oreay.

22 people, as I recall. 22 AL I think it was -- it was pretty clear to ug what was being
23 Q. Right. Did vou and Mr. Mosch, Mr. Vanderslice after that 23 represented, and, again, we know what it takea to bu3ld a
24 meeting discuss how much money Guidance would spend on 24 direct-aales organization, so we just we took them ah their
28 marketing and cwverhead? 25 word.
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i Q. Ckay. 2And so why didn’f you put into the agreement than 1 Q. 2And they didn't take you at your word that you would

2 Guidance should have a head of sales, if that was scmething ] supply endodeontic products at a certain price? That went into
3 that was important to you? 3 che agreement, vight?

4 A Like I said, in hindsight, maybe we should have. 4 A. Right .

5 Q. why didn't you put intc the agreement an expectation from 5 G. Sc yol're describing this expectation that vou claim you
4 Dentspiy that Guidance spend a certain amount of money on g had, and I'm asking you -- a® to theixr overhead and the costs
i ovarhead every year? 7 that they would spend -- and I'm asking yeu, why didr“t you put
8 A. Don't know, Can'p answer Char. B it into the agreement? e

¢ . Why didn’t you just negotiate to have Tony Rittenberry 9 A I think T apawered that. I don’t know.

10 stay at the company as a term of the Manufacturing and Supply i0 Q. Just didrtr feel like it?

11 Agresment? i1 A You know, if -- the agreement could prebably be ghouaands
1z A We had no reason to believe that Tony wasn't going to 12 of pages long if you try to cover everything that you cthink

13 stay. He was actually representing himself as a big part of 13 somebody is going to, you know, lies to you about, S$So I think
14 plans, that we knew were not short-term plans and initiatives 14 in any contract there's certajin ferms, key deal terms, frowm my
i5 te kind of build that company out. 8o, again, we took him at 15 experience, that you negotiate in and you put in writing, and I
18 his word. We assumed that he was -~ he was a key playsr and 16 think then there's aome implied good faith, and I would say

17 was going to be there. 17 that to the extent thaf, you know, Tony Rittenberry and Heal
18 o. Right. Well, you didn't taks Guidance at its word that 18 Willlams were representing themselves as key playvers in a very
19 they would give up distribution, right? You put this in the 18 emall company, like ! said, of five, six pecpls or so, we

20 agreement, correct? 20 just -- we believed that they were -- they were going to be

2% R, It enged up in the agresment, yes. 21 part of it. We certairly didn’'t belisve or have any reason to
22 Q. Yea. You didn't take Guidance at their word that they 22 believe that they had already guit.

23 wouldn't solicit Tulsa Dental employees? You put chat in 23 Q. Right. HNow -- 80 you -- I guess those ave the reascns why
24 agreement, right? 24 you didn't put it ip the agreement, apparently, right, the way
25 A That's correct. 25 you just described?
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1 AL I would say sa, yes. 1 M. I think I just anawered, T agree with you.

2 Q. Right. We also agres you didn't negotiate for it, you 2 Q. Jo you have no right to any expectation about what

3 difdn't negotiate that Guidance would have sales 3 Guidance gpent -- spends on icts internal margins, do you?

4 representatives, you didn't negotiate that they would have high 4 A I den't think I ever said that we did have that right. T

5 overhead, you didn't even try to negotiate any of these points & think what 1 said was that we had the right to at least believe

[ that you now ¢laim are so lmportant to Dentsply and if they & that we weren't being lied to. We thought that there was -- We

7 weren't going to do those things you wouldn't have entered the 7 | thought rhat certain people were going te be key players.

a agreement? 8 [+B T got it. T urderstand what you're gaying.

5 | A, Well, we didn't negotiate direct-sales people because they g So you're saying that sven though you didon't put it
10 | told us how many they were going tc add. That seemed to make 15 in writing, that you and the principals of Guidance reached an
1t sense. o ER iliegal agreement, you know, an unwritten understanding as to
12 a. Wall, I mean, isn't it the fact that you, Dentsply, can B 12 what Guidance's overhead costs would pe? I that what you're
13 rot dictare to Guidandse what its internal margin's geing to be 13 telling me?

14 and that's the reason vou didn't negeotiaste for it? 14 B Mo, I'm not telling you that at all.
15 A, We can't dictate that. We had no intension cof doing so. 15 Q. No. You didn't even reach an unwritten agreemeni on that
16 We were just told certain things during the negotiation that we 16 point, correct?
17 believed to be true. 17 A. No. I really appreciate you purting those words in my
18 Q. I'm sorry. Did you say you ¢an -- vou believe it's legal 18 mouth, and I'll say once again, no, we didn't.
18 in the United States for you to negociate what ancother company 19 Q. Sao you didn't negeotiate for it, right?
20 spends on its overhead? 20 A That's right.
21 A. Mo, T think I said I don't believe we can. 21 o. Right. You didn't reach a written negotiated -- a wrictten
22 Q. Right. 8o you can't even negotiate for it, right? 22 fagreement on these points, right?
23 AL I think I just asswered that I don't think -- 23 B Right.
24 Q. Right. 1It's illegal in the United States to reach an 24 Q. And you didn't reach some sorr of unwritfen side agreement
25 agreemeny iike rhat, with the Guidance's of the world? 25 on this point, corrsct?
Danna Schutte Everett Danna Schutte Bverett
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1 |A. That's correect. 1 | che reason why we gave it to them in this case.

2 Q. Ckay. 2nd the reason is, it's illegal in the United 2 Q. 2nd Mr. Bisceglie asked you about why didn't ydu put in

3 States o reach an agreement like that, whether written or 3 the agreement that they had o build a direct-sales force, that

4 urnwritten, whether spoiken or unspoken, with a third-party 4 I believe he asked you why didn't you put in there that

5 licenses, correct? 5 Riztenberry and Williams had to stay. Are those iindsg of

§ AL I think we've repeated that now a ¢ouple timss. That 6 provigions typical in contracra rhat Tulsa Pental and Dentsply

7 would be correct. »ﬂ”J 7 enter into?

a G. Thark. I have no more guestions. 8 A I don't believe vhey are.

G THE CCURT: Thank you, Mr. Bisceglie. ] Q. And are there some things that you just take what you heay
16 Mr, Gulley, do you have any redirect of Mr. Newell? 10 and assume That the party who's telling you that is going te do
11 MR. GULLEWY: Thank you, Your Eonor. i1 what they say they're going to do?
1z THE COURT: Mr. Risceglie. I mean, Mr. Gulley, 12 A. I think I mentioned that there is some good faith that
13 REDIRECT EXAMINATICN 13 goes into every business deal, yes.

14 BY MR. GULLEY: 14 Q. 2nd did you beliewve that Guidanece, Dr. Goodis, Neal

15 Q. Bill, would there be any reason to give Guidance that 15 Williama and Tony Rittenberry were negotiating in goad faith at
16 eredit you discussed at the front end or as part of the terms 16 the time of the Dallas meeting?

17 of the agreement where they have to offset against their costs 17 MR. BIGCEGLIE: Objection. Lack of foundatlon and
18 this credit, if you believed Guidance would not be building a 18 gpeculation on the part of the witness.

19 direct-saies force? 1% THE COURT: Overruled. Overruled.

20 A Neo, there wouldn't. 20 Q. By Mr. Sulley! and did you later have reasan

21 . And would theve bhe any reason to give that pricing to 23 to belisve that they were not, in fact, negotiating

22 Guidance that wound up in the supply agreement if Guidance were 22 in gecd faith at the Dallas meeting?

23 not going to need cash flow to build its sales and marking 23 A I believe -- At the Dallas meeting, 1 certainly believed

24 organization? 24 they wers acting in good faith. Subssquent to that, when ft
25 A Well, there could ba other reasons, but that was certainly 25 curned out that twe of the three people we had spent most of

Danca Schutte Everett
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15 Monday, Qcteber 5, 2009, Guidance Endodortios versus
Trenisply. CIV-08-1 109 JR/REP.

16 THE COLRT: 8,

17 MR KEELLY:

I8 MR GULLEY:

19 ME. AVITIA

2 ME.BISCREGEHED: Monday, Ociober 5, 2009 Gutdance

21 Endodontics versus Dentsply. Monday, October 5, 2009,

2% &:30am.

23 THE COURT: Good morning everyore. | appreciate
24 everyone being hers and ready 1o po on mme [ve anded ont
23 1o you a set of jury instructions that | worked oo ihig

L e
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i some tesis performied comparing the Guidance fles with somp

2 other Rles?

3 A Yes

4 € And you recal) that he wanted that information abow 1he

5 files in connection with some merketing materials that they -
& were sending out throuph Hobby Marrow o sales reps. Do you

T reendl that?

& A, Tknow that he wanted me w dohe tesls. Tean't

9 honesily say that's what e wanted it for. I don't kngw that

10 D even would share that with me but be id want the tests.

1 Q. Tothe bost of your knowledge, do you know of any - Do

12 you know of any other reasen wity he woold have been asking you
13 for this tese? DHd he il you why?

14 A Ofuer tan we do s 10 alf of owr corapetitors fifes just

15 o see how they stack np againg ours.

i6 Q. And then do you tvpicaily use that information ia a

17 matketing campaign?

1% A No.

19 Q. You don't do that wilh your other enstomers?

0 A Mo,

Q.

2 closely, this box right here at the top, it's companing four -

ATd this tesl in 723A compares ok e i we can ook at i

02

b

3 four different Sles of four GifRerent mumibctarers; is that
24 comeet?
25 A Correct,

ROUGH DRAFT 215

t Q. The fird ong the series X ffles, fxa Tulsa Denai file?

2 A Comest

3 Q. And I'mnot sure thiat T recall what series X specifically
4 refersto. fd thata ProFile?

5 A GTX

6 Q. OhGTX

7 Ané then the secend fie is the Sybron endo fle,

3 endo K3 file, correct?

9 A Coreect.

10 And yurg hes hoard (estinony sheady that ihat Sybron isa
11 company based in Cadifornin at’s in the marketplies cotnpetitg
17 with Guidance and Tulsa Dental making NiTi rotary files?
i3 A, Comecl

14 Q. Ao then Brasseler's BndoSequence, that's a panicoiar
15 file?

I& A Coett

17 . Particular sequence of geries of theirs and they're

1# lkewise a corapelitor?

19 A That'sright

20 @ And dhe test that you perforied Sast fall W) weals

2F (W wene o measure - what were the when wore the (three
22 things that you were trying 10 measare? Do you recall?

23 A, We were measering sick el fatipue that’s jongevily in
24 rhe canal {VA} and and } can't hardly read shis. We did

A5 porgue {9 circde {9, heat torgie ot then, as well,

ROLIGH DRAFT 24

1 Q. And then what’s the third one?

A, Canoyon pit it hecome on fhe sereen? |ean't --

3 Q. You inew what? I'm not Relping you at all bere. I'H
help vou. There's the answer, Fhere's the cyckical fatigne do
you see ihn?

A Yes

Q. That's page |, [ think you've got 2 copy there. [f vou
ik &t prge 2 you see that?

A. Flexibitity.

o N T,

10 Q. Flexibility is the second west?

A Yes

12 Q. A if you fook at page 3 you see that torque is the thixd
13 fest?

14 A Caoliect.

15 Q. Right? 1s {0 cyelical (W}

16 (. Now, wilh respect fo lel] us what cyelie fatigue i3?

17 AL Sick fatigue is how many tums {0 that the instrument's
18 going to take before it breaks or a better definition would he
£% tenogevity inthe canal, bow pany times i tan lom in a canal
20 or how many times i can be used in e canal, And again even
21 thoegh &5 oy supposed to be used culy onue

22 Q. And the way the that eyelic fatigue test is performed is
23 that Bere’s some olject toy ol sure yuu ean deseribe better
24 beiter than me into which fhe fiie is the the ip of the file

25 or the file iftsell is placed, i's on a power rotary moior and
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L sts gl i there and s run, Ts that correct?

2 A Yes, '3 put into & hand plece just like the doctor woelid

3 uge.

4 Q. Righty

$ A And then pat into s curved bind fust like you would think
G it woueld be 1ot ik going fnto the canal, and you know

7 tiphlened down and then it runs wil it brakes. [t's timed

8 for that.

9 Ak so basically what vou're measuring is how Jong it

i takes foy that fie to break?

El A, Time to breakspe, eorredt

T2 Q0 And do you recail how many W ahe Gid say eyeliec M
13 wou would normedly bave a profocal thad yo'te Billowing whon
14 wou're doftg 4 test like this; B s comeet?

i3 A Yo

16 @, And would your -- Do you know the details ef that or do
17 vou muuncfactaring engineers know the details of for exanple how
18 rratey picces you wonlky test?

19 AL W would do 36,

26 Q. You would test 30 peces?

2t A Yes

22 Q. 5010 e best of your recolieetion you wiuld have tested
23 30 pieges with respect to 1hese tour files?

24 A Yes

25 ¢ And fhen you collect the data¥

ROUGH DRAFT 238

1 A Comgd.

2 Q. And so we're lesting here a whole series of Jle sizes,

3 comect?

4 A Cometl.

5 Q. froma 2 millimeter 1ip up 1o 2 .4 milliowter Uy, ang

6 thea with & variety of - a variety of lupers. Is {hal rigit?

7 A That's corTect.

4 Q. Okay. Now, what does # mean where e space where there
9 is no data, what does that mean?

10 A Tt would mean we didn’t have those sizes.

El Q. Okay. Sctbeve a - Are these mimbers hove — if you'd
T2 look al this in — it says minses,

13 A Yo

14 €. Letme get i here on this one right here. Lets inok at
15 your GTX file.

16 Sn would these fitst couple of Beg here we't

17 measnring how long it takes before it breaks, comect?

18 A Correct.

19 ). S0 these dlles - Let's {ake ~ Let's (ake the seeond one
20 the 2006, ids iignatere averaged the 30 Bles averaged
2t 3.991 minutes before the Ble broke?

22 A Comeet.

23 ¢ And then if we look over at the Guidance file on the same
24 Ting, that's this number, e Guidance file didn"l break until

5 4.50F minwles on average for the 30 pleces you tested?

ROUGH DRAFT 239

1A Comeet,

2 0 Sothst would — That wouold indicarr that wilh

CERCT 10

cyelic Buigue, that the Guidanee e performed betier than

3

4 the series X file?

5 A, Notnesessarily. 1 you look at the standard deviation,
6

Q. The standard deviation?
A 18 B73, which is very Bigh over,

o

Q. Asd the other onc is 677

)

A Correer.

Q. So— By yos wsed - You used the average here in your
11 comparison, right?

12 A That's sorrect

I3 3. Howas the average ihat you used?

B4 A Coreect

IS5 Q. Foeompare #?and -~ okay.

11 And then iet’s find another oo thal -- It laoks a5

17 {hough there are no adher — thore are no other - wih respect
1% to exelic ftigue, there are no ather files of your company and
19 Guidance that are cotaparable here. t Jooks like we don't have
26w that match up. Do you see that?

21 A Comecl. There's onfy one fike in there 1at’s ours,

22 which v an SXRE.

23 Q. Righl. So iy point is the two dats points that § just

24 poiined to are actualty the only two thay comipare yoor

25 company’s (e with Guidatiee's fike un this frst page of

ROUGH DRAFT 240

| Exhibit 7234, “E
2 A Asfaras!oantel, ves

3 . Okay. Soceriainly it’s true that with respeet 1o cyclic

4 & seeing Cuidance's file compared favorably?

5 A, Again, it just depends on -~ it's 38 files and standard

& deviation mennings 4 lot, sa you're doing 30 Gitferent files.

T Ifyour standard devieton is fuctszting a lot, vou muy be

& concemed, but overall it did weil

@ & It did well overall? And the second st that you did was
19 a Sexibiliy tosl. And explain o the jury whit &

i Hexibility - Explain to me, excase me, © 8 Cour, whata
12 flexibilivy test 157

13 A Wejustpol #inlo 8 - i a type of gaunge and we tum
14 it so many degrees uan! we ses that it the ¢al wili snap back
15 and you can it that that™s s far as il’s peiog to go befbre
16 it could potentialty break. So it's showing how fextble it ks
V7 it'sa disl indicaor that we put it in and o the insirument
18 into 4 bind and clip & into it.

19 Q. And so unlike the last test, the cyclic faligue test,

20 where i's rotating bike this and it's being held tirm down at
2F the botom and the question is fow Tong does it 1ake to break,
22 now what we'te doing is we're just we'te putiing it in

31 something snd bending the Tike?

24 A, Yeah we're putiing it in laierally,

25 Q. You're putiing it 5 lateradiy?
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1A Ubchul

2 Q. Adlermoon what are you doing bending it down?

3 A Webend it -~ ha just eirenlarly. Tike at the dial and

4 fhe dial wikl el yon it's sook a¢ much as i ean fake before”

3 i going to break,

6 0. Okay ofthes and that's 4 particular instrument that vou do
7 that with?

8 A Yes

2 (. And that's - In terns af the - what yow're measuring
19 here {5 pesk torqoe B - 15 that in ounces?

i1 A Inch ounces.

12 Q. Itchcunces? Expliin that 1o us laymen.

$3 A, H's 2 unit of measere each ounce is how miany inch ounces
14 it will dake before it

B5 Q. Okay?

16 A Hefore # will ose its flexibility or -

§7 Q. Sothe higher the number, the 53 - the Jonger it f2s1s;
B8 ix dhat correct?

9 A, The highet the nenther -

20 Q. The higher the sumber in the peak torgue, b hay

21 means e more tnes you can totate it betore it gets 1o the
22T point where it's poing o break?

23 A Actually, Iihink the higher the number e worse the
24 oweome i, I'monot realiy sure. | gan'| zomember exactly.

25 Q. You're not sare?

RGUGH DRAFT 2142

1 A D'm ool sure

2 Q) Acleally, you note here - Okay. Bot your note lierc says
3 at the bottom we’ll get the good with the bad, vight?

4 A Yep.

5 Q. The lower \{"er]‘dert (he peak torque valoe reans the
6 fileis muze fexilie ™

7 A Wsthe lower, yos.

B Q. Okay.

4 A. Mot the higher,

10 Q. Ckoy. Soonthe -- on your file tere, the 2006 you'rs at
1F .58 do you ste that?

12 A Tdo

13 ¢ And this iy whal’s the unit of meagarcines: inch ounces?
14 A, Irch ounees.

i5 Q. Okayhaven't Annand then over here Guiddnee is af 63,
18 comecty

17 A What's the standand devialion on 47

WO 60

T A Comect

20 {3, S0 there's & difforence there bal 1105 not 8 greal

21 difference?

22 A IU'snot & gread difference ut all

23 Q. Iniact, iFwe Jook at — the higher the number the worse
24 it is; is that right?

25 A, Carrect

Je )

ROUGH DRAFT M3

1 Q. Okay. Soifyou look at Sybron's numbers here, tiese

2 aunbers &re off e chan in compacisos, et they? Tiey'no
3 much Wgher?

4 A Comeet.

5 Q. And fhen the final fest b ihe - not sure ['ve pod this

& right.

7 Ok Lot me step back a second becanse we may huve
& confused cach other, § may have confesed you,

L] T thexipitiey fesd ight here reasares dhe

T Nexibitity of' the #le and the note says the lower the peak

11 wrque value tneans the raore fexible the Me is,

12 A Right.

13 @ And those are the numbers we just looked at?

A Yes

15 Q. Okay. The next tess, though, 18 called the toroue test

16 And you're going 10 have 1o tef us what that s, What's the
17 torque esi?

18 A, IF) were using i 25 % dentist would, it would be how

19 much torque or fotee they could potentiatty put oo the fle as
20 they'rs using it, pounds Werg pressure

21 Q. Youmean actually?

22 A Torgue.

23 Q. Mot the speed U's rolating but the pushing?

24 A Yes

25 Q. The anwant of bot-pounds or whatever i§ would be?

ROUGH DRAFT 244
oA Weah the torque the amount of torgue they'd have o use,

2 ) Okay And with respeet o that 1est, {he kigher the peak.

3 torque vakue the better the fike - the better the fHe’s

4 raing?

& AL Currect.

6 Okay. And looking ut the GTX file here, it has for the

7 2006 #'s at 1,15, and then over here on the — on the Guidance
B fileit’s 1 26 Soihe Goidance file is 3 Jinke higher. Tt

9 comparcs Bverally. Would you not agree?

A, Coback.

Bl Q. Infact?

12 AL o back 1o the other. 't stery.

B3 0. Bure Here is — Here is - So you've got byoirve got
14 115 for the peak torque. Do vou sec that?

15 A Yes Ido

16 Q. You've pot 435 for the rumsber deprecs of rotation”

17 AL Comect,

18 . And then over here on Guidance you have 1,20 for the peak
1% torque and 625 degrees of votation?

20 A, Comect.

20 Q. So this data that you developed [ast September cerlainly
22 supports the proposition that the, with respecs to these three
23 tests that the Guidinee fie compares favorably with the GTX
2 file?

25 A Those padicular sizes are comparably the same. Close,
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1 Q. Thaose are the the ones those are the the ones vou tested Lig
2 for beiter or worse?

3 AL Yes

4 Q. fund these 1ests are perlormed by your engineering

5 department?

4§ A, By iy kb orext

T Q. By yourlabtext. Rxcusemy. They're arc they part of
# the enginesting deparmment? Was this tule room that T

9 remember secing when | was in Johnson City,

10 A Fguess. Trha b it bas Jots o testing equipment in
17 i

12 Q. Kight. So izb text did this, they fllowed & protoeal?
3 A Yes

14 @ --ihst’s & customary prowocel?

15 A, Yesit'sa writich procedare.

16 . And it"s one thit you wosld use and fliow oo niatler whose
17 produets you were compasing 1o what?

18 A, Comect,

19 Q. Isthat right? Thank you

20 Moy, 'd Jike 10 takk 1o yot a e bit adowt

2t whntesale cuslomers. You mude e statement eartier that — |
22 gather (s &8 In your experience -~ wholesale customers

23 typically provide you with defailed engincering drawings before
24 a--before a product is mrde for you

15 AL Yes
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1 THE COQURT: AllL rwight. dood morning, everyone. 1 1 the contract, and so I'm disagreeing as a matter of law with

2 appreciate how y'all have cone about keing here and averything. 2 rhe assumption here that enginesring drawings were not

3 T know it's tough on you, but I appreciate the way you've been 3 reguired. -]
4 heye ready to go in the morning. 4 ‘The one about deliberately taking longer than

5 Lat me give you some incliratnions I have. And, of 5 nemessary to supply Guidance products, I think the Dunlap

& course, we're getting down to the wirs, so we're probably going & versus State Farm case takes this outside of the range of the

7 to be pretty c¢lose to ruling, given everything that I have to 7 implied covenant. This is, again, more of a breach of

4 da. 8 |eontract. Those are arguments that the plaintiffs are free to

3 But let me go back to the directed verdict. And I 9 make as far as fo support the breach of contract, but I'm not
10 studied -- I believe it's Mrx. Xelliy's lectter of OQctober 3rd -- 10 sure that they support implied covenant of good faith and fair
13 or Mr. Flyan's letzer of October 3rd, and I want to study some it dealing.
12 of the cases a little bit more on thise, but I'm inclined to 12 Bowever, the last point on using its status of
13 think on the firat -- this is on the implied covenant issue, 12 Buidance's exclusive manufacturer of products, the defendants
14 that the first issue of providing reasons for refusing to 14 developed a brochure disparaging Guidance's new file, that one
15 supply obturators to Guidance that werse mere pretext and 18 might satisfy it, and I think Guidance has presented evidence
15 offered in bad faith, I think that's governad by the contyact e during the testimony of Mr, Newell that the memo was sent to
17 and that's not really impliied covenant and I think that just 17 defendants' =ales force befare the teating was completed, and
18 averlaps with the breach of covenant. So I'm inclined to grant 18 so T think that that one can go forward, The last ane -- 80
18 the motion on that and not allow that to be support for the 12 that one can go forward on the covenant of good faith and fair
20 implied covenant of good fairh and fair dealing. 20 dealing, so I will be aubmitting jury instructions on the
21 Similar as to imposing requirements for the 21 breach of the covenant.
22 manufacture of new Guidance products that do not exist in the 22 The last one that Mr. Flynn peinted to, attaching
23 supply agreewment, that that was pretext and in bad faith. 23 incomplete, inaccurate drawings to che supply agreement in
24 Again, I don't think that that one sheuld be gupport for the - 24 order to provide TDF with latitude within the final design
25 implied covenant. I'm finding that drawings wers required by 25 parameters, I'm not sure how that one weould work. If dossn't

Danna Schutte Everett Banna Schutte Zverett
Official United States Court Reporter Official United States Court Reporter
333 Lomas Doulevard, Worthwest 1331 Lomas Boulevard, Northwest
{505) 348-2283 (505) 348-22B3
5 3

1 seem to deny Guidance the benefit bargain, especially since the 3 seems to me that there is evidence to support it. T de have

2 product it got was apparently acceptable. 2 those questions about the damages and wherher the plaintiff

3 8o I'm inclined to narrow the implied covenant of 3 will be limited to statutory damages, but I'm inclined to think
4 good faith and fair dealing to that one issue abouf the 4 at least on the theorles those should go forward to the jury.

5 brochure, but otherwise other theories would not go to the 5 Now, I've been thinking about this Lanham Act just

3 jury. 3 because the Lanham Aot evidencs came in so differently or

7 Ler me get a little organized here. I need Lo put 7 differencly from what was presented in the motien for ‘summary
2] these jury instructions aside, because I focused on the 4 judgment. If y'all would help me with thisg, and it might be --

3 substantive issues last night. I‘m not taking these in a 9 also be heipful on the UPA, but I'd like see the exhibits of
10 particular order, but let me talk a secend about the directed 10 the development of the fact sheet for Bill Hewell, which seems
11 verdict on the Lanham Act and the UPA. I'm looking for 11 te be the principal basis of the Lanham Aet and UPA éiaims. I
12 Mr. Relly's letter, but I did review that letter of ¥ don't have a set the doguments up here, so T would appreciate
13 Oeteber 3rd, 2008, which Mr. Kelly went through the bistory of 3 it if y'all would maybs pull that exhibit and let me take a

14 the interrogatories in this case, and I‘m inclined -- I lean 14 lock at it.

15 toward agreeing with Mr. Xelly on this, It seemed to me the 15 I think the plaintiffs are trying uo use other

16 lack of an interregatory that was particulayr to the Hew Mexice 18 representations in the negotiaticns of the supply agreement to
17 UPh and the difference bepween the Delaware UBA claims were 17 support the UPA ¢laima, statements from the defendants to

18 significant, and so it ssemed to me that on those theories the i8 Guidance, rather than ones from the defendants to Guidance

19 defendants should have probably pinned it down more and that 19 | customers and prospective customers, so I'm a little concerned
20 there was sufficient evidence in the record in the pretrial 20 about the Lanham Act claim, whather -- because the evidence

21 proceedings from the original Complainc. 21 came in differently, but to se¢e whether there was -- that a

22 1 looked at the original Complaint, and I tvhink it 22 reascnable fury could infer dissemination of these issues to --
23 was properiy incorporated inte the Wew Mexico UPA. Ard so T'm 23 or this informatjon to irs sales agents and then infer that
24 inciined to think that that theory can be used to support the 24 that was passed on, then, to customers, I'm going to have to
25 UPA claim. And so I'm largely jeaving the UPA claim alone. 1% 25 lock at that -- the exhibits of the develcpment of the fact
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